Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



WILDY AND SONS, 

Valuers and Exporters, 

LINCOLN'S INN ARCHWAY, LONDON, AV.(\ 

Law Books Bought or Exchanged in anyquantity. All communiciitions 
by Post answered by return. Miscellaneous Literature supplied. 

Valuations for Probate aii4 Legacy Duty promptly made. Bookhuulinr/ 

in every style executed. 



RAILWAY LAW. 

Just Puhlished, price 10s. 6d. 

THE PRACTICE BEFORE THE RAILWAY 

COMMISSIONERS 

Under "The Regulation of Railways Act, 1873." With the Law 
applicable thereto, and the General Orders, Forms, Table of Fees 
Statutes, together with all the cases down to the present time, &c. 

By Robert Gordon Junner^ Esq,, Barrister-at'Laiv. 



ABSTRACTS OP TITLE. 

Just Fuhlislied, price 10s, 6d, 

INSTRTKJTIONS FOR PREPARING ABSTRACTS 

. OF TITLES 

After the most improved system of eminent conveyancers, to which 

is added a collection of precedents. 

By Seiiry Moore, Esq,, Solicitor, 

3rd edition, with considerable alterations, 12mo, 1873. 




WILDY & SOXS, LINCOLN'S INN ARCHWAY. 



PATENT LAW. 

Shorth/ will he Pichlishcd, 

TIIK LAW AND PRACTICE RELATING TO 
LETTERS PATENT FOR INVENTIONS, 

Bij W, Aijn€ir>y Esq,, nf Lincoln^ s Inn, Barrititcr-dt'Lafv. 



COPYHOLDS AND CUSTOMS. 

Shortly IV III be PuhlisheiL 

A TREATISE ON THE LAW OF COPYHOLD AND 

CUSTOMAJIY TENURE, 

By (%11'les Issac Elton y Eaq,, Inirrlster-af-Lnir, 



ELTON'S TREATISE ON COMMONS AND WASTE 

LANDS, 

With special reference to the Law of Approvements. 
1868, 12mo, cloth, price 10s. 

THE TENURES OP KENT, 

By Charles Isaac Elton, Esq,, Barrister'nt'Laiv, 
1867, Royal 8vo, price 26s. 




ROMAN Ijjgg.^JJ^ 

Just pahlished, price 1^^4|^^^* 
DE JURE PERSON ARUM; 

OR, 

A TREATISE ON THE ROMAN LAW OF PERSONS: 

Intended for Students preparing for Examination. 

By W. H, Rattlgan, Esq,, Barrister-at-Law, 




f 

I 



, tON| ' i^S I d^* 



j\ 






\ ■ 

\ 



>. • 






-- ^.,...- - 






THE PRACTICE 



BEFORE 



THE RAILWAY COMMISSIONERS 



UNDER 



"THE REGULATION OF RAILWAYS ACT, 1873." 



WITH THE LAW APPLICABLE THERETO, AND THE 

GENERAL ORDERS, FORMS, TABLE 

OF FEES, STATUTES, &c. 



BY R. GORDON JUNNER, ESQ., 

OF THE MIDDLK TEMPLE, BA¥(f^T$n''AT^t)s^. 



^ .' •<:^-.. 






LONDON : 
WILDY AND SONS, LINCOLN'S INN ARCHWAY, W.C. 

MEREDITH & RAY, KING STREET, MANCHESTER. 
BELL & BRADFUTE, EDINBURGH ; HODGES, FOSTER & CO., DUBLIN. 

1874. 



/ 

f 



CHI8WICK press: PRINTED BY WHITTINGHAM AND WILKINS, 

TOOKS COURTy CHANCERY LANE. 



PREFACE. 

The Act passed in last Session of Parliament known as 
" The Regulation of Railways Act, 1873/' has created a 
new tribunal, to which in certain matters relating to 
railway and canal companies, the jurisdiction of the 
Court of Common Pleas and the Board of Trade has 
been transferred, and on which additional powers, par- 
ticularly with respect to adjusting through rates, and 
settling by arbitration disputes between companies, have 
been conferred. This tribunal at present consists of three 
members, who are styled " The Railway Commissioners/' 

Viewing the importance of their jurisdiction, the 
author has considered that a work on the practice of 
their Courts would be acceptable to the legal profession 
and the public. 

In the First Part will be found the Act with notes 
thereon, and the practice of the Commissioners' Courts. 
The Second Part treats of the law with respect to undue 
preference, and the other subjects dealt with under " The 
Railway and Canal Traffic Act, 1864." The Appendix 
(Part 3) contains the general orders, forms, table of fees, 
statutes, &c., necessary for the information of the prac- 
titioner. 

When the main portion of the work was written, no 
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cases had been decided by the Commissioners. Those 
that have been decided it has consequently been neces- 
sary to insert at the end of the Introduction. 

Much information for the Introduction has been ob- 
tained from the Eeport of the Joint Select Committee of 
both Houses laid before Parliament last Session. 

The author has to express his thanks to his friend Mr. 
William Rutherford, of the Middle Temple, for assistance 
afforded in the preparation of the work. 

R. G. J. 

LiBBABT Chambers, Temple, 
April, 1874. 



ADDENDUM.^ 

After S. 16, on the 12th line of page 32, add ''31 and 82 Vict, 
c. 119, ss. 86 and 37." 



CORRIGENDA. 

On the last line of page 28, for " 8 Vict. c. 16 '* read " 8 Vict, 
c. 20." On the third line of page 29, for « 8 Vict. c. 17 " read 
" 8 and 9 Vict. c. 33." 



* For the Cases decided bj the Commissioners, see Introduction, p. X3cvii. 
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INTRODUCTION. 

The subject of railway legislation is one that has from 
time to time been investigated by Select Committees of 
both Houses of Parliament, as well as by Royal Com- 
missions. 

At first it was uncertain whether railways would 
supersede roads ; and long after it had become obvious 
that road competition was impracticable, canals were 
thought likely to compete effectively for the heavier 
traJflBic. It was also supposed that railway, like canal 
companies, would be merely the owners of the way, 
receiving tolls for the use of it, and that amongst the 
carriers and owners of locomotive power using their own 
engines and carriages upon the line, there would be 
ample room for competition. The companies were con- 
sequently bound by their Acts to admit the carriages 
and engines of other persons on their lines at a certain 
rate of toll, whilst in many cases they were also bound, 
if acting as carriers themselves, to certain maximum rates 
specified in their several Acts. But as the railway com- 
panies were not bound to furnish any accommodation 
except the use of the way, and as single management 
was necessary, the competition between different carriers 
on the same line never took effect ; and in 1839-1840 a 
Committee reported in the strongest terms that this 
form of competition was both impracticable and unde- 
sirable, and that monopoly upon the same line, at all 
events with regard to passengers, was inevitable. This 
Committee made three reports, and the result of these was 
the passing of 3 & 4 Vict. c. 97, and 5 & 6 Vict. c. 55, 
which contained nothing effectively checking or regu- 
lating monopoly. 

The question of competition between various railway 
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XVI INTRODUCTION. 

companies has greatly occupied the attention of Com- 
mittees and Commissions. 

This competition and the development of railway 
speculation again led in 1844 to the appointment of a 
Committee. They issued five Reports. The second of 
these contained recommendations as to the appointment 
of Private Bill Committees to consider competing schemes. 
The third had reference to fares and rates which the 
Committee considered too high, to competition which 
would do more injury to the companies than good to the 
public, to monopoly which was to be guarded against, 
and to new lines with regard to which the Gk>vemment 
and Parliament ought to reserve certain powers, to be 
exercised after a given time. The Committee also re- 
commended that there should be one cheap train every 
day, carrying third class passengers at Id. a mile, and 
that the passenger tax on such passengers should be 
reduced by one half. 

In the Fifth Report, the Committee, with reference to 
the carrying question, stated :— 

" The Committee have taken evidence to some extent on the sub- 
ject of the difficulties which have arisen between the railway companies 
and the carriers who transmit goods over their line in the conduct of 
their reciprocal relations. 

" They have before them certain clauses in relation to this branch 
of this subject, which, as they believe, convey a view of the- arrange- 
ments which the carriers desire, but which they also apprehend would 
be most unpalatable to the railway companies. The leading object 
of these clauses appears to be to define, in conformity with the views 
of the carrying interest, the particulars of what constitutes the por- 
tion of the complete charge of carriage of goods by raOway, which is 
not essentially railway charge, and for which it is admitted to be 
desirable to secure free competition between the railway companies 
acting as carriers and other private carriers using their line ; and also 
to guard against attempts at evasion or inequality of charge on the 
part of railway companies, by investing the Board of Trade with a 
stringent and summary power of hearing and deciding complaints, 
and of making, from time to time, such orders as may appear neces- 
sary in order to enforce a substantial compliance with the provisions 
of the proposed clauses. 

" Without entering minutely into a discussion of these clauses, it 
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appears sufficient to the committee to observe that an interference of 
such an extensive and unusual nature with the legal rights and liabili- 
ties under which railway companies and those who have relations 
with them, in regard to the carriage of goods, have hitherto con- 
ducted their business, ought not, in their opinion, to be attempted, 
unless after mature deliberation upon a very strong case of necessity 
established for the adoption of exceptional legislation, and with a full 
view of the actual position of the different interests affected, and of 
the bearing of the proposed measure upon them and upon the general 
interests of the country. 

^ In the present case, the magnitude of the other questions of a 
more pressing nature into which the committee have had to inquire, 
has prevented them from devoting more than a small portion of 
their time to the examination of witnesses upon the carrying ques- 
tion ; and the conflicting nature of the evidence adduced, together 
with the practical difficulty of the points in dispute, tend strongly to 
impress them with the importance of not attempting to deal with the 
subject by any precipitate or partial legislation. Another considera- 
tion likewise exists which suggests to the committee the propriety 
of postponing for the present any recommendation to the House to 
attempt to meet by immediate legislation the peculiar difficulties 
which are connected with the question of the carriage of goods by 
railway. The course of litigation which has been long in progress 
between the great firm of Pickford & Co. v. the Grand Junction 
Railway Company is not yet brought to a final conclusion ; and a suit 
is now pending in the Court of Chancery which may be expected to 
throw considerable light upon the actually existing legal rights and 
liabilities of the parties in regard to some of the points which have 
been most keenly disputed before the committee, and which are 
necessarily included as important points in any proposed legislation 
upon the subject. For these reasons the committee content them- 
s^ves with reporting to the House the evidence which has been taken 
on the carrying question, and purposely refirain from making any 
further comments upon it, which might have the effect of prejudging 
the question in the event of its hereafler becoming the subject of in- 
vestigation under circumstances better calculated to lead to a com- 
plete and satisfactoiy conclusion.'* 

In another report the Select Committee, Session 1844, 
No. 166, stated : — 

" The attention of the committee has been given incidentally to 
the control which railway companies possess by means of their 
station yards over the traffic of the neighbouring districts. ^ It is 
only by the station yards that the transition can be conveniently 
made from the railway carriages to other vehicles,- and therefore entry 
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into them becomes necessary in order to insure any freedom in the 
traffic along the roads which connect the railway with the adjoining 
districts. At present they are under the exclusive control of the 
companies. 

*'The committee do not proceed upon the supposition that the 
power thus placed in the hands of the companies has been ordinarily 
abused or pushed beyond its limits; but they are disposed, upon 
grounds of general principle, to recommend that some restraint 
should be placed upon it. 

'* They consider that station yards of railways ought to be imder 
the general control of the company under which accommodation is 
afforded to the public ; but they are also of opinion that vehicles 
lending themselves to take up or set down passengers, luggage and 
parcels, ought not to be excluded from the station yards unless in 
cases where it is required for the purpose of safety and public 
convenience.** 

The immediate result of these reports was the passing 
of 7 & 8 Vict. c. 85. The chief provisions of the act re- 
lating to revisions of rates and fares^ and to state purchase 
are :- — S. 1. That if after twenty-one years any new rail- 
way has made 10 per cent, for three years. Treasury may 
reduce rates, but are to guarantee 10 per cent. The 
revised rates and the guarantee to continue for twenty- 
one years. This section has become practically inopera- 
tive. S. 2, That after fifteen years Treasury may buy 
any new railway for twenty-five years' purchase of the 
average annual profits for the preceding three years ; but 
if the profits are less than 10 per cent., the amount to 
be settled by arbitration. S. 3. That no railway less 
than five miles in length is to be bought ; and no branch 
to be bought without buying whole railway. S. 4 recites 
that the policy of revision or purchase is not to be pre- 
judged, and that public resources are not to be employed 
to suptaiu undue competition with independent companies, 
and provides that no revision or purchase is to take place 
without an act of parliament authorising the guarantee or 
purchase, and determining how it is to be done. 

In pursuance of the report of the Committee of 1844, a 
board was in that year constituted under and within the 
Board of Trade, the chief duty of which was to report 
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upon new railway schemes and bills, with reference to 
their positive and comparative advantage to the public, 
and especially with reference to questions of extensiouj 
amalgamation, and competition. The decisions of this 
railway board not giving general satisfaction, the govern- 
ment in 1845 intimated that bills would be left as before 
to the judgment of the Private Bill Committees. These 
committees in many instances disregarded the reports of 
the railway board ; and as these were found to be practi- 
cally useless, the board constituted in 1844 was in August 
1846 abolished. The Board of Trade, however, could 
still, if they thought fit, make special reports on questions 
of public safety, departures from general railway law, and 
questions involving novel principles or extended consider- 
ations of public policy, including amalgamations, &c. &c. 

To give encouragement to canals in competing with 
railways, an Act was passed in 1845 (8 4 9 Vict. c. 28), 
the preamble of which, after noticing the provisions in 
the '^Railways Clauses Consolidation Act, 1845,*' giving 
power to railway companies to vary their rates, declares 
that "greater competition for the pubKc advantage 
would be obtained if canal companies, &c. were to have 
the like powers granted to them in respect of their 
canals, &c., and the Act accordingly gives to such com- 
panies the necessary powers for varying their tolls. In 
the same session and for the same object, an Act (8 & 9 
Vict. c. 42), was passed to enable canal companies to 
become carriers of goods upon their canals, and to make 
working arrangements with, and to lease their canals to, 
other canal companies. In 1847, another Act, 10 & 11 
Vict. o. 94, gave canal companies power to borrow 
money for the above purposes. 

In 1846, on account of the large number of bills for 
railway and canal amalgamations, another Committee of 
the House of Commons was appointed to consider the 
subject. The Committee issued two reports, in the first 
of which they were unable to lay down any positive 
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extension, and that competition usually ends in combina- 
tion, and notice the want of some means of compelling 
proper arrangemente for throngh traffic between the 
companies. In previous reports tlie Committee sus- 
pended the then amalgamation bills, and recommended 
that Parliament should not grant amalgamation without 
securing " freedom and economy of transit from one part 
of the kingdom to the other." 

The fifti report treats lately (!) of amalgamation, (2) 
of interchange of traffic, and (3) on private bill legisla- 
tion. The result of the reports of this committee was 
the passing of the Railway and Canal Traffic Act, 1854 
{17 & 18 Vict. 0.31). Its princip^ features were (1) 
Tliat every company should afford proper facilities for 
forwarding traffic, and (2) that no preference should be 
given. The portion of this Act which relates to com- 
pelling railway and canal companies to afford reasonable 
&cilities for forwarding traffic upon their railways and 
canals was the subject of considerable discussion in the 
House of Lords before their lordships passed it. Mr. 
W. Fateraon in his " practical statutes" for 1854, states 
that the majority of Uie judges objected to undertaking 
the duty proposed to be committed to them, as they oon- 
eidered it was one of a ministerial rather Uian a judicial 
oharacter, and connected with matters about which they 
were not conversant. Lord Campbell declared on the 
third reading that : — 

" Although a great port of his life had been spent in studjing the 
UwB of his oountrj, he was totally unacquainted with railway 
subjects as well as with the transit of goods by boats." 

His lordship said he knew not — 

" How to determine what was a reasonable Are, what was undue 
delay, or within what time trucks and boats should be returned. 
One of his brethren, howerer, the only one, the Chief Juslice of the 
Common Pleas, a most zealous and efficient judge, had declared that 
he could work the bill properly, although he admitted that the duties 
prescribed by it were not judidal ones." 
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general rules^ but only make suggestions for the guidance 
of the private bill committees. They recommended that 
general powers of selling and leasing should not be 
inserted in private bills; that upon amalgamation the 
TTiftTnTnTiTn tolls and rates be revised ; that^ in general^ the 
new maximum should not exceed the lowest maximum 
of any of the amalgamating companies^ and that especial 
attention should be given to charges for carrying coals. 
The Committee observed that some important Knes had 
by private arrangement practically come under the same 
control and management^ so that aU the evils of amalga- 
mation may be produced without any opportunity for 
inquiry by Parliament. 

In this second report the same Committee considered 
more especially the question of amalgamation between 
railways and canals^ and were of opinion that they could 
not for various reasons advise the refusal of amalgama- 
tion between railway and canal companies, but only that 
each case should be thoroughly sifted. They fdrther 
recommended the establishment of a government depart- 
ment to superintend railways and canals. A committee 
of the House of Lords sitting at the same time agreed 
with the recommendation of tiiat of the Commons. 

In 1846 an Act was passed constituting the Eailway 
Commission, consisting of five persons, three of whom 
were paid. Their duties were to report on special cases 
referred to them, and also upon private bills, and 
especially on competing schemes and amalgamations. 
This Commission was abolished in 1851, and its duties 
re-transferred to the Board of Trade. 

In 1853, another select Committee was appointed on 
account of the many competing schemes of rival com- 
panies for the possession of various districts, and the 
number of amalgamation schemes proposed in that 
session. 

The fourth and fifth reports of that Committee set 
forth that the tendency of the companies is to union and 
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extension^ and that competition usually ends in combina- 
tion, and notice the want of some means of compelling 
proper arrangements for through traflBlc between the 
companies. In previous reports the Committee sus- 
pended the then amalgamation bills, and recommended 
that Parliament should not grant amalgamation without 
securing '^ freedom and economy of transit from one part 
of the kingdom to the other/' 

The fifkh report treats largely (1) of amalgamation, (2) 
of interchange of ,traffic, and (3) on private bill legisla- 
tion. The result of the reports of this committee was 
the passing of the Bailway and Canal Traffic Act, 1854 
(17 & 18 Vict. c. 31) . Its principal features were (1) 
That every company should aflfbrd proper facilities for 
forwarding traffic, and (2) that no preference should be 
given. The portion of this Act which relates to com- 
pelling railway and canal companies to afford reasonable 
facilities for forwarding traffic upon their railways and 
canals was the subject of considerable discussion in the 
House of Lords before their lordships passed it. Mr. 
W. Paterson in his ^^ practical statutes'' for 1854, states 
that the majority of the judges objected to undertaking 
the duty .proposed to be committed to them, as they con- 
sidered it was one of a ministerial rather than a judicial 
character, and connected with matters about which they 
were not conversant. Lord Campbell declared on the 
third reading that :— 

** Although a great part of his life had been spent in studying the 
laws of his country, he was totally unacquainted with railway 
subjects as well as with the transit of goods by boats." 

His lordship said he knew not — 

** How to determine what was a reasonable fare, what was undue 
delay, or within what time trucks and boats should be returned. 
One of his brethren, however, the only one, the Chief Justice of the 
CJommon Pleas, a most zealous and efficient judge, had declared that 
he could work the biU properly, although he admitted that the duties 
prescribed by it were not judicial ones/' 
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The arguments^ however, of the then Lord Chancellor 
prevailed, and it passed into law. 

At the instance of the canal interest, the Act 21 & 22 
Vict. c. 75, was passed in 1858. By it companies are 
prohibited from accepting a lease of other canals, except 
by a special Act. The Railway Clauses Act, passed in 
1863 (26 & 27 Vict. c. 92) , contains some important sec- 
tions relating to working agreements between companies 
and steam vessels. The approval of the Board of Trade 
to these was necessary ; but by section 10 of the Act of 
1873, p. 20, the powers and duties of the Board of Trade 
with respect to working agreements, and those of the 
Board of Trade under section 35 of the Act of 1863, are 
transferred to the Railway Commissioners. 

In 1865 a Royal Commission was appointed, and their 
report was issued in 1867. The object of the commis- 
sion was to consider the subject of railway communica- 
tion, more especially with a view to a diminution of 
change and interchange of traffic. The report of this 
commission is very voluminous, and the questions of 
legislation, rates and fares, interchange of traffic, and 
through ratio for goods are fully discussed. Notwith- 
standing the many reports made to Parliament on the 
subject of railways, very little eflfect has been given to 
the principles therein laid down. 

In 1872 a joint committee of both Houses of Parlia- 
ment was appointed to inquire into the subject of the 
amalgamation of railway companies, with special reference 
to the Bills for that purpose then before Parliament, and 
to consider whether any and what regulations should be 
imposed by Parliament in the event of such amalgama- 
tion being sanctioned. 

The Committee examined a large number of witnesses 
(fifty-five in all) representing the principal persons of ex- 
perience in railway management. Their report alone 
extends to upwards of fifty pages of a blue book, and the 
evidence of the witnesses to several hundred. In the 
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necessarily narrow compass of this introduction, it would 
be impossible satisfactorily to give extracts from so 
voluminous a document, especially as this work treats 
only of an Act of Parliament, the result of a portion of 
the report. 

The suggested regulations of the Committee are in the 
71st paragraph of the report, p. 83, and are : — 

1. Equal mileage rates. 

2. Bates to be fixed according to cost of carriage after 
adding a certain profit on capital. 

8. Determination of terminal charges. 
. 4. Immediate reduction of rates and fares. 

5. Subsequent periodical revision of rates and fares. 

6. Absolute limitation of dividend. 

7. Reduction of rates after dividend has reached a 
certain percentage, so as to divide extra profit between 
the company and the public. 

8. Classification of rates. 

9. Publication of rates. 

10. Consolidation of Acts. 

11. Workmen's trains. 

12. Arrangement of districts. 

13. Construction of branch lines. 

14. Interchange of traffic, through rates, and running 
powers. 

15. Revision of fares for conveyance of troops. 

16. Additional facilities to post-office. 

17. A new tribunal. 

Proposals as to (1) equal mileage rates ; and {2) rates 
to he fixed by relation to cost and profit on capital were 
dismissed by the committee. (3) Determmation of ter» 
rwinal chamges, which are those made by the companies 
for service in the receipt or delivery of goods over and 
above the expenses of actual carriage along the line, the 
committee considered resolved itself in most cases into 
the question of mileage rates. The result of the com** 
mittee's opinion, is the eleventh section of the act of last 
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dession^ containing nine snb-seotions^ by which the second 
section of the act of 1854 is explained and amended (for 
which see p. 23) . (4) Immediate rediLcUon of rates and 
fa/res was a matter which the committee thought was 
merely temporary. A charge which would give the com- 
pany ample profit to-day might, through increased eco- 
nomy, be excessiye to-morrow. At the same time the 
committee recommended that full opportunity should be 
given on every occasion presented, by amalgamation, bills 
of hearing and redressing any specific complaint that 
might be made with respect to existing rates and fares ; 
and for this purpose care should be taken that traders or 
other persons interested were not prevented by any rules 
of locus standi from appearing and urging their case 
before the committees on the bills. (5) On what prin- 
ciple the periodical revision of rates and fares should pro- 
ceed was a matter which the committee could not deter- 
mine. That if it were to be purely arbitrary, and if no 
rule were to be laid down to guide the revisers, the power 
of revision would amount to a power to confiscate the pro- 
perty of the companies; that it was not likely that parlia- 
ment would attempt to exercise any such power itself, 
still less that it would confer such a power on any 
Bubordinate authority. (6) Absolute limitation of divi- 
dend. The conclusion to which the committee arrived 
was that such would be impracticable. They state that a 
false impression seems to prevail that parliament have 
already limited railway dividends to 10 per cent. The 
only act which touches the subject is the act of 1844, and 
that act is inoperative. But it was not improbable that 
railway companies, having regard to the odium which a 
very wealthy and profitable monopoly is sure to incur will, 
if they continue prosperous, act as though their dividends 
were limited, and wiU find some means of disposing of a 
large surplus other than that of largely increased dividend. 
(7) Division of profit beyond a certadn lim/it between com- 
ponies a/nd public. No practical result was come to by 
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. the committee, who stated that the principle of dividing 
surplus profits between the companies and the public has 
been adopted in France, but under conditions which 
illustrate the difficulties which they mentioned. The diffi- 
culty of determining the sum available for dividend is 
met by an inspection and interference with the accounts 
of the companies, which would scarcely be practicable 
here; and the difficulty of selecting rates for reduction, 
although without comparison less than it would be here, 
was avoided by abandoning reduction altogether, and 
paying half the surplus profit into the national exchequer. 
(8) With respect to new classification of rates ^ the com- 
mittee considered it desirable that the companies should 
be compelled to adopt as between themselves and the 
pubUo the clearing-house classification, and to adopt their 
statutory rates to it; but it further appeared that the 
clearing-house classification was altered from time to 
time to meet the varying wants and circumstances of 
trade, and it seemed therefore desirable that there should 
be some power of making corresponding alterations in 
the classification adopted for the public. The exercise, of 
this power the committee thought might be made subject 
to the approval of the commission, the appointment of 
which they recommended. (9) Publication of rates. The 
recommendation of the committee can be seen in the 
14th section of the act, p. 27. (10) OonsolidaUon of acts 
was, the committee considered, no easy task to insure 
accuracy, or that no one was prejudiced by the operation. 
The committee were however of opinion that, whether 
consolidated or not, the acts relating to each company 
should be deposited at the office of the Eegistrar of Joint 
Stock Companies, with such an index as would enable 
the public to refer to their contents. (11) Workmen^ s 
tra/ins. Although the committee thought there were 
great difficulties in the way of imposing general obliga- 
tions by statute, it was possible that in certain large 
towns, as well as in London, circumstances might exist 
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which caUed for special provision. The committee there- 
fore recommended that the municipal authorities of all 
lar&re towns should be authorised to require the com- 
paSes having stations in such towns to run workmen's 
trains at given hours and stated prices, on the condition 
that they, the municipal authority, guarantee to the com- 
panies a certain income from such trains, which guarantee 
they should have power to make good out of the rate9. 
(12) Futv/re a/malg<vmation and '^ districUng.^* The com- 
mittee made some lengthened observations on this subject, 
the practical result of which was that each case ought to 
be dealt with on its own basis. (13) Construction of 
branch Unes, The committee thought that any rate-pay- 
ing district might out of their rates construct the branch 
required by them 5 and the railway company of the 
district should be compelled to receive and forward the 
traffic, and possibly also to work the railway ; but in the 
present state of local government it would be difficult to 
work out any such scheme as this. (14) Interchange of 
traffic : through rates and running powers. The conclu- 
sions of the committee are embodied in the 11th section 
of the act, p. 24. (15) Revision of fa/res for carrying 
troops. The committee thought that these fares should 
be considerably reduced. (16) Additional facilities to 
post-office are secured by the 18th section of the act, 
p. 31. (17) New tribunal. The result of the commit- 
tee's recommendation is the appointment of the present 
railway commissioners, whose powers are enumeiuted in 
four to ten of the sections of the act inclusive, p. 4. 

To their reportthe Committee append conclusions, thirty- 
one innmnber, the substance of which has been previously 
stated, and which are too numerous to quote or recapitu- 
late. Some of them are embodied in the Act of last 
session. Under that Act (The Begulation of Eailways 
Act, 1873) , the Railway Commissioners are appointed. 
To them are transferred the powers previously admin- 
istered by the Court of Common Pleas under isections 
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2 & 3 of the Act of 1854. The Commissioners also ob- 
tain further powers^ including some hitherto possessed 
by the Board of Trade. Besides administering the Act 
of 1854, an important part of the duties of the commis- 
sioners will be arbitration, which is provided for in the 
present Act. As the Select Committee suggest, it is not 
improbable that in future private bills, reference to the 
commissioners will be substituted for arbitration. 

Under the Act the Commissioners have issued general 
orders, which remain in force unless disapproved in 
whole or in part by either House of Parliament within two 
months after they have laid them before the House. 
This the Commissioners are bound to do immediately 
after the making thereof, if Parliament be then sitting, 
or if not, within seven days after the then next meeting 
of Parliament. The Commissioners have also issued a 
regulation and directions as to working agreements, for 
which see p. 202. The Act which received the royal 
assent on 21st July last is to continue in force for five 
years after its passing, and thenceforth until the end of 
the then next session of Parliament. 

As yet the Commissioners have not had many cases on 
which to adjudicate, and the following is a report of those 
vdhich have come before them. 

The Corporation of Dover v. the South-Eastern and the 
London, Chatha/m, and Dover Railway Oompames, 28th 
November, 1873. {Before Sir F. Peel amd Mr. 
Macna/mara.) 

Sometime previously the Commissioners, upon the application of 
tke Town Council of Dover, granted a joint summons against the 
Sonth-Eastem Railway Company and the London, Chatham, and 
Dover Railway Company, calling upon them to show cause why a 
writ of injunction should not issue against them requiring them to 
desist .from giving any undue or unreasonable preference or advan- 
tage to the passengers and traffic between London and Margate, 
Ramsgate, and Deal over those between London and Dover. The 
complaint then alleged by the Corporation was that passengers were 
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conveyed to Margate and Ramsgate at third class and ordinary 
&res, while passengers to Dover by the same trains, separating at 
Canterbury and Ashford, were charged express fares ; that there 
was exceptional third-class accommodation for Margate and Bams- 
gate, and none for Dover; and also that preferential rates were 
charged in the one case at the expense of the other for the con- 
veyance of meat, jwultiy, and other articles. The application 
was for a summons calling upon the Corporation of Dover, to 
show as a preliminary to the hearing of the case, that the Railway 
and Canal Traffic Act gives the commissioners jurisdiction to deal 
with fares where they are within the maximum the companies are 
authorised to charge by their special Acts. 

Mr. Harrison, for the London, Chatham, and Dover Company, 
said the main question which would arise was whether the case was 
one which came within the 2nd section of the Railway and Canal 
Traffic Act of 1854. There had already been cases decided in the 
Court of Common Pleas, and it would be contended that that court 
would have had no jurisdiction, and that it never was intended that 
the fares charged by railway companies should be interfered with so 
long as the companies kept themselves within the maximum fares 
which they were authorised to charge by statute. 

Sir F. Peel pointed out that the complaint referred also to 
exceptional difficulties in the way of third-class passengers seeking 
to get to Dover and to exceptional difficulties attaching to the people 
of Dover and to paerticular trains. 

Mr. Harrison quoted cases of the Caterham Junction Railway 
and of Jones against the Great Eastern Railway Company. In 
the latter the passengers were charged from Harwich to London a 
less sum than those from Colchester to London. This was objected 
to on the ground of undue preference, but it was held not to be a 
case in point, and the summons was dismissed. 

Mr. Macnamara said the case did not go against the jurisdiction 
of the Court. On the contrary, it was heard, and dismissed on its 
merits. 

Mr. Harrison admitted that that was so, but added that the 
Court of Common Pleas, when it decided that the case did not come 
within the 2nd section of the Act, practically decided that they had 
no jurisdiction in the matter. 

Sir F. Peel inquired what was the exact question of law upon 
which the railway companies asked the opinion of the Comihis- 
sioners ? 

Mr. Harrison said the point was whether any interference with 
fares came within the powers of the Commissioners, seeing that it 
was not within the 2nd section of the Railway and Canal Traffic 
Act of 1854. The 13th section said that complaints might be 
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made by the public authorities in certain cases, but it was only 
where there was no contravention of the 2nd section. 

Mr. Willis, for the South-Eastem Company, said his application 
on the part of the South-Eastem Company was identical with 
that which had been made by Mr. Harrison on behalf of the London, 
Chatham, and Dover Company. He urged that, even admitting the 
facts contained in the application of the Corporation of Dover to be 
true, they did not disclose a right to relief. 

The Commissioners granted' the summons applied for, and an 
order, by consent, was also issued calling on the Corporation of 
Dover to give particulars of the grievances of which they com- 
plained. The summons was not proceeded with by the Corporation 
of Dover, and no decision has been obtained on the question raised 
by them. Costs, except the costs of the issuing and hearing of the 
summons, were given against the plaintiffs. 

Oodda/rd v, London and South- Western Rcdlway Com- 
pcmy, 6th Jcmuary^ 1874. {Before Sir F, Feel, Mr, 
Macnamara, and Mr. Price.) 

The plaintiff appeared in person. Mr. C. W. Wood, 
Q.C., and Mr. Mangles for the Company. 

The facts of the case appear from the judgment of the 
Court delivered by Sir F. Peel, who said :— 

^* This is a complaint of a contravention of section 2 of the Railway 
and Canal Traffic Act, 1854, the provisions of which the Railway 
Commissioners, appointed under the Act of 1873, are empowered to 
carry into effect. The complaint is that the London and South 
Western Railway Company give an imdue preference to Messrs. 
Chaplin and Home, their agents in Salisbury, and subject the com- 
plainant, Mr. Edmund Goddard, a carrier in Salisbury, to an undue 
and unreasonable prejudice or disadvantage there and in London, 
mainly in this respect, that the rebate or deduction allowed him for 
cartage is insufficient in amount and below its actual cost, and less 
than the company allow their agents and than they allow themselves. 
That railway companies must treat all persons and all classes of the 
public equally is a condition which the legislature has long imposed 
upon them ; and the courts of law have in numerous cases decided, 
that where companies undertake, in addition to their principal busi- 
ness of carriers by railway, and as subordinate and auxiliaiy to it, 
the business of collecting and delivering goods to and from their 
stations, and charge a carted or single gross rate, for which they not 
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only cany, bat also collect and deliver free of further charge, an 
inequality is caused if a carrier himself collecting and delivering, and 
only employing the company to convey from station to station, is 
churged at the same rate with other and brdinary customers, and 
that he is overcharged if a deduction is not made to him correspond- 
ing to the amount included in the gross rate. If a case of that kind 
exists, and complaint of it is made to us, and we are satisfied that 
the practice involves an undue prejudice or undue preference within 
the Traffic Act, it becomes our duty to issue an injunction to pre- 
vent its continuance ; and in the case before us, the complainant 
applies for an injunction to restrain the London and South Western 
Railway Company from continuing to employ Messrs. Chaplin and 
Home on terms that are unduly prejudicial to himself as a carrier, 
and frt)m continuing to charge him for work that is not done for him 
by the company, that so he may be put upon an equality with the 
rest of the public. Goods consigned by railway must, to complete 
their transport, be carted to and frx)m the stations, as well as con- 
veyed upon the line. Conveyance on the railway is in practice a 
monopoly of the railway companies, but the service of collection and 
delivery is open to competition, and the public, common carriers, 
and the companies can all engage in it. When the service is under- 
taken by the companies, they have two ways of charging for it. 
They either make their goods -rate a station to station rate only, and 
charge separately for cartage, or they make their goods-rate a col- 
lected and delivered rate, which includes collection and delivery 
within a fixed distance or boundary from the stations of the two 
towns from the one to the other of which the goods are carried on 
the railway. The companies seldom have both kinds of rates in 
operation at the same time between any two stations ; and, conse- 
quently, when the collected and delivered rate is in force, they are 
usually obliged to allow a rebate or deduction off it in respect of 
goods which they are employed to carry only, and not to collect and 
deliver as well. The goods-rates of the railway companies in Lon- 
don north of the Thames are said to be nearly all collected and 
delivered rates, but the London and South Western Railway Com* 
pany is the only company on the south side of the river which has 
adopted that form of goods -rate, and even they have still eighty 
stations (Southampton and Winchester among them) where goods- 
rates are station to station rates only. Salisbuiy is one of the com- 
pany's stations where the goods-rates are collected and delivered 
rates, and the rebate allowed off such rates upon goods-traffic 
between London and Salisbury being 4s. lOd, per ton for goods of 
any description, viz. Ss. 4d, for London cartji^e, and Is, 6cL for 
Salisbury cartage — one of the complainant's contentions is that the 
sum of 4s, lOd, is not sufficient allowance as regards either actual 
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cost, or the actual charge the company makes to the public, nor 
sufficient to maintain a competition with the company in their capa- 
city of carriers outside their stations. The company do their Lon- 
don cartage by their own carmen and vans, while Salisbury cartage 
is done by Messrs. Chaplin and Home as their agents ; but this dif- 
ference of practice is immaterial in the consideration of this part of 
the case, as is also the fact that the company make a sq>arate and 
extra charge for cartage in London when they cart beyond the 
boundary of the district they call No. 1, being the district the price 
for cartage to any part of which is included in their collected and 
delivered goods-rates, seeing that other carriers can make similar 
extra charges for cartage outside that district, without detriment to 
their positions as competitors in business with the company. The 
first question to be determined, is whether the rebate of 4s, lOd, per 
ton is or is not sufficient. As regards the sum of 3«. 4d,, which is 
the proportion of the 4*. lOd, allowed for cartage between the Nine 
Elms goods-station and any place in the company's first district, the 
evidence shows that this allowance is about equal to the cost of cart- 
ing a ton of goods as an average of the whole area of the district, 
but that it is not a remunerative rate, except under special circum- 
stances, as in the case of the company's hired carters, who obtain 
generally a full load, besides not unfrequently an order for a return 
load, and the aid of the company's porters in loading. But if it is 
shown that the company charge more to the public for cartage than 
it actually costs, is not this charge a more proper measure of the 
rebate than the bare cost ? We are of opinion that it is, because 
otherwise the company would have a preference to the extent of the 
difference over other carriers, and the complainant's customers, if he 
carted for them at the rate of the rebate, would lose the benefit they 
would be entitled to, and in paying the gross rate, less only the 
rebate, would pay to the company part, where no part was due, of 
the cartage share of that rate, while, if he carted for them at the 
company's real cartage^rates, there would be in the case supposed of 
these being higher than the rebate, an excess in the total charge 
from door to door against that particular class of customers. The 
general manager, Mr. Archibald Scott, and the goods manager, Mr. 
Haddow, officers of the company, who were called for the defence, 
were unable to say how much of the compound goods-rates was due 
to cartage. Mr. Haddow stated that when in 1860 the rates from 
Salisbury were converted from station to station rates into collected 
and delivered rates, the tonnage rates in each class of goods were 
raised Ss, But the gross rates in the two lowest classes have been 
raised subsequently, and therefore the proportion due to cartage 
cannot be positively determined. That thg company's charge for 
cartage and its actual cost are not always identical appears from 
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their charge for cartage in London in respect of goods to and from 
AVinchester. The rates for Winchester traffic are, as already stated, 
station to station rates, and cartage therefore is charged separately, 
and upon a scale increasing from 3«. 4d. to 7«« 6^. per ton, according 
to the class of goods ; without going outside the boundary of No. 1 
district, upon the proportion of goods in the different classes, it 
results in such case that the average rate charged for cartage for that 
district of London is about 4s. 4d. per ton, or 1^. per ton more than the 
rebate or deduction off the rates allowed for precisely similar work 
in the case of Salisbury goods. It would not be an unreasonable 
inference to draw from this, that the Salisbury rates cover similar 
charges for the similar service ; but, upon the whole, we are not 
prepared to enjoin the application of the Winchester scale to the 
allowance for Salisbuiy goods, because that would entail upon car- 
riers a troublesome classifying of the goods they carried ; nor are we 
prepared to raise the allowance by the present average excess of the 
Winchester scale, because the proportion of goods in the different 
classes may not be the same in the one case as in the other, or may 
vary from time to time, and also because we might be setting up a 
new inequality in favour of carriers of the lowest class of goods ; 
and, lastly, because a calculation would have to be made every time 
the gross rates were altered, and the rebate raised or lowered accord- 
ingly. We think, under the circumstances of this case, and upon 
the evidence given before us, the proper remedy to be that the com- 
pany should be required to state in what manner the compound 
goods-rate is made up, and how much of it is for cartage as distin- 
guished from conveyance on the line. In this way the public would 
have before them the quoted cartage rates of the company and of 
other carriers, and could please themselves in weighing the advan- 
tages of a single payment and other facilities or conveniences, if 
they employed the company against any lower or more &vourable 
terms that might be offered by other carriers. The sections 14 and 
15 of the Act of 1873 authorize the Kailwa3r Commissioners, on the 
application of any person interested, to require a compound rate to 
be separated in the manner we have mentioned, and to decide in 
case of dispute what is a reasonable sum to be paid to a company 
for collection and delivery and such like services ; and we are of 
opinion that the particular case we are considering would be more 
equitably settled through those sections of the Act than by the 
granting of an injunction. The complainant alleges further the in- 
sufficiency of the Is. 6d. per ton rebate for cartage in Salisbury, 
and that the company pay Messrs. Chaplin and Home at more than 
that rate. Messrs. Chaplin and Home are the company*s agents in 
Salisbury, and do all tBeir carting. They make no charge to the 
public, and are paid exclusively by the company at the rate of 2«» 
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per ton for collecting and delivering goods in classes 1 and 2, 2s, Gd, 
in classes 3 and 4, and Ss, 4d, in class 5, averaging, it is stated, a 
payment of 2s, 2^d. per ton. There is thus a difference of S^d, 
per ton in favour of Messrs. Chaplin and Home ; but this difference 
is explained to be paid to them, not for carting, but for their general 
services as agents and canvassers for the company in Salisbury and 
its neighbourhood, and for the influence their canvassing has in in- 
creasing the company*s traffic. Here, again, the public should know 
what amount is included in the gross rate for carting in Salisbury, 
and we also think that when carting agents perform other district 
services for the company, the payment for such other services should 
be kept wholly distinct. Is, 6d, per ton appears to be the amount 
generally allowed for carting goods in the country, and Mr. Chaplin, 
the bead of his firm, gave evidence to the effect that the cost of 
carting in Salisbury does not, on an average, exceed Is, 6d, per ton. 
The complainant also alleges that he is unequally treated in the 
matter of the rebate on parcels and on " empties." We find, and 
the company admitted, that they have not always allowed him suffi- 
cient in respect of the collection or delivery in London of parcels 
exceeding 56 lb. in weight, and that he is entitled to a rebate of 2d, 
upon each of such parcels. In Salisbury, the allowance to Messrs. 
CSiaplin and Home for collecting and delivering parcels is 2d, per 
parcel, or twice the sum allowed to Goddard and others for that 
service in Salisbury, but we are satisfied by the evidence given on 
this point that the additional Id, to Messrs. Chaplin and Home is 
paid to them in part of their remuneration for agency. As regards 
" empties,** the company also admitted, that while they allowed to 
Messrs. Chaplin and Home a cartage of 2s. per ton, no similar pay- 
ment (or rebate, as it would be in his case) had been made to the 
complainant. We are of opinion that he is entitled to it. The com- 
plainant withdrew his complaint against the company for non-fulfil- 
ment of the requirements of the Act of 1873, as respects the keeping 
of a book of rates at the Salisbury station, showing the various goods- 
rates in force for the time being, and the distances from Salisbury of 
all the stations or places to which goods are rated from Salisbury. 
The book was produced before us, and we feel bound to observe 
was not as clear or complete as it should have been. As regards the 
remaining complaint, that the company showed partiality in the 
matter of granting credit to traders in Salisbury by refusing monthly 
credit accounts to any but customers of Messrs. Chaplin and Home, 
it was proved that this was not the case, and that the charge of par- 
tiality was not well founded. Our order, therefore, will be in &vonr 
of the complainant upon the second and fourth heads of his com- 
plaint, and in favour of the company upon the third and fifth. Upon 
the first and sixth heads we make no order. It will not be necessary 

C 
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for the complainant to issue a writ of inj auction ; bnt, if our order 
should be disobeyed bj the company, it will be competent for him 
to apply to us for an order of attachment, or other order, for the 
purpose of enforcing our decision, as prescribed by the 3rd section 
of the Railway and Canal Traffic Act, 1854, the jurisdiction conferred 
by that Act being given to us by the 6th section of the R^ulation 
of Railways Act, 1873. We adjudge the complainant to be entitled 
to his costs." 



Buckfastleigh and Totnes Bailway Company v. South Devon 
Railway Company, 19th February, 1874. {Before Sir 
F, Peel, Mr. Macnamara, and Mr, Price.) 

In this case an application was made to the railway commissioners 
to hear and determine certain differences between the Buckfastleigh 
and Totnes Railway Company and the South Deyon Railway Company, 
in lieu of a reference to arbitration. 

I^Ir. Littler, Q.C., and Mr. Batten appeared for the plaintiffs ; and 
Mr. Lopes, Q.C., and Mr. C. Bowen for the defendants. 

The point involved was the construction of an agreement entered 
into between the two companies in 1865 in reference to the working 
of a small branch line from Buckfastleigh to Totnes and Ashburton. 
It was contended for the plaintiffs that, under the agreement, an 
equal share of the terminal charges for traffic over the Buckfastleigh 
line was to be paid by each company, with a mileage rate for con- 
veyance of goods. The defendants' company had not carried out the 
agreement generally, and in particular in the case of the conveyance 
of certain goods from Staverton to Plymouth, for, whereas the proper 
proportion to have been paid by the Buckfastleigh Company was £32, 
they had only paid £8. The South Devon had also charged 1«. a mile 
on a horse-tramway from Totnes to Totnes Quay ; though the act 
under which the line was constructed fixed the maximum at 4d. 
a mile. 

The Commissioners, having heard evidence, postponed their deci- 
sion, which was delivered on 21st February by Sir F. Peel, 
who said : 

** This is a case of certain differences between two railway com- 
panies as to the right construction of a working agreement they have 
entered into, in relation to its bearing upon an account between them, 
and the case is brought before us for our decision, instead of being 
referred to arbitration under the 8 th section of the Regulation of 
Railways Act, 1873. The railway from Ashburton to the Totnes 
Station of the South Devon Company, and thence to Totnes Quay, 
on the River Dart, is the property of the Buckfastleigh Company, 
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but is mainiained and worked by the Soath Devon Company ; and the 
working agreement provides that the South Devon Company's 'gross 
receipts ' fix)m the railway shall be divided in certain proportions 
between that company and the Buckfastleigh Company, and shall 
include one half of all terminal charges and a mileage proportion in 
respect of the Buckfastleigh Railway of all through fares, rates and 
charges. In the statement or account of the traffic and receipts of 
that railway for the half-year to the 30th June, 1873, the South 
Devon Company have treated as through traffic only the traffic to and 
from the railway of a third company, and as regards any terminal 
charges on traffic between their own line and the Buckfastleigh line 
have placed to the credit of the gross receipts a mileage proportion 
only of such charges, instead of one-half, as contended for by the 
Buckfastleigh Company, according to what they maintain to be 
the true intent and effect of the 23rd article of the agreement. 
The question turns in a great measure upon the wording of that 
article ; and having regard thereto the Commissioners do not see any 
distinction made by the agreement between thp lines the property of 
the South Devon Company and the lines of any other company as 
regards traffic to and from the Buckfastleigh Railway, and as there 
is no reason to doubt that terminal charges form a part of the goods- 
rates in both cases, we are of opjpion that for either description of 
this traffic one-half of the terminal charges should be carried to the 
account of the gross receipts. In the same half-year the South Devon 
Company appear further, as regards traffic to and from the railway of 
a third company — ^as, for instance, the Bristol and Exeter — to have 
considered the terminal charges, of which one-half belongs to the 
gross receipts, to mean only such charges as they received for the 
station at their own end ; but the Commissioners are of opinion that 
they include terminal charges for both ends. By the Buckfastleigh, 
Totnes, and South Devon Railway Act, 1864, the short railway con- 
necting the South Devon Railway with the Totnes Quay, on the 
River Dart, is to be worked by horse-power only ; and t^e sum the 
South Devon Company have demanded for haulage of traffic on this 
branch is in excess of the maximum rate authorised by that act, if 
such rate applies as well where horse-power is used as in the case of 
locomotive engines. We are of opinion that it does so apply, and 
that the South Devon Company have no power to charge a rate on 
this branch exceeding the limits imposed by the act. The Buck- 
fastleigh Company complain of deductions made from gross receipts 
before division, on account of cartage and delivery. The Commis- 
sioners think that in the case of cartage rates a reasonable deduction 
on that account is not inconsistent with the provisions of the working 
agreement, and we do not find that any undue amount has been 
deducted on that account. Charges for such services when per- 
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formed bj the South Devon Companj stand apart from receipts 
accming from the line, and may therefore be deducted prior to divi- 
sion. The last complaint of the Buckfastleigh Companj as to the 
route bj which the South Devon Company work the Buckfastleigh 
traffic with their Plymouth and Tavistock branch has not been made 
out to the satisfaction of the Commissioners. It appears that half 
the additional mileage run over past the junction is excluded in cal- 
culating the division of receipts, and that a want of accommodation 
at the junction prevents for the present a more direct route being 
adopted. The regulation on this subject of the railways clearing- 
house has not, in our view, been adopted into the agreement between 
the companies, and we do not consider the references which occur in 
it to the clearing-house to have the effect of entitling the Buckfast- 
leigh Company to require the division of any portion of the gross 
receipts to be governed by that regulation. Our order as to costs 
will be in favour of the Buckfastleigh Company.** 



Cfte practice of tfte iaatltoap 
Commi00ioner0' Court0. 

PART L 

PRACTICE UNDER " THE REGULATION OF RAILWAYS 
ACT, 1873," 36 & 37 VICTORIA, CHAPTER 48. 

" A N Act to make better Provision for carrying into effect 
•^"a. the Badlway amd Oaiial Traffic Act, 1854, and for 
other Purposes connected therewith. \2\st July, 1873.] 

'' Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Oommions, in this present Parliament 
assembled, and by the authority of the same, as follows : 

PreUndna/ry, 

'' 1 . This Act may be cited as the Regulation of Railways Short title. 
Act, 1873.^ 

^' 2. This Act shall, except as herein is otherwise ex- Commence- 

7 »j J 'J. X* At J* ± J J* Jiieiit of Act. 

pressly provided, come into operation on the first day of 
September one thousand eight hundred and seventy-three, 
which date is in this Act referred to as the commencement 
of this Act. 

'^3. IntUsAct— Definitions. 

^' The term ' railway company ' includes any person being 
the owner or lessee of or worMng any railway in the United 



^ As to the general practice under the Act, except that having 
special reference to particular sections, see notes on Section 6, post, 
p. 8 et seq. 

The law under the Railway and Canal Traffic Acts, &c., will be 
found in Part H., post 

B A- 
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Kingdom constructed or ca/rried on under the powers of cmy 
Act of Pa/rliamient : 

^^ The term ^ canal company ' includes any person being 
the owner or lessee of or worhmgy or entitled to charge 
tolls for the use of any canal in the United Kingdom, con- 
si/ructed or ca/rried on under the powers of any Act of 
Parliament : 

'' The term 'person ' includes a body of persons corpo- 
rate or vmncorporate : 

" The term ' railway ' includes every station, siding , 
wha/rf, or dock of or belonging to such railway a/nd used 
for the purposes of public traffic : 

" The term ' ca/nal ' includes any navigation which has 
been made under or upon which tolls may be levied by avr 
thority of Parliamenty and also the wharves and landing- 
places of and belonging to such canal or navigation, and 
used for the purposes of public traffic : 

" The term ' traffic ' includes not only passengers and 
their luggage, goods, animals, and other things conveyed by 
any railway company or canal company, but also carriages, 
waggons, trucks, boats^ and vehicles of every description 
adapted for running or passing on the railway or canal of 
any such company : 

'^ The term ' mails ' includes mml bags and post-letter 
bags : 

''The term 'special act '-means a local or local and 
personal Act, or an Act of a local and personal nature, 
and includes a Provisional Order of the Boa/rd of Trade 
confirmed by Act of Parliament, and a certificate granted 
by the Board of Trade under the Railways Construction 
Facilities' Act, 1864 : 

" The term ' the Treasury ' means the Commissioners of 
Her Majesty's Treasury for the time being : 

"The term 'superior cov/rt' means in England amy of 
Her Majesty's Superior Courts at Westminster, in Ireland 
any of Her Majesty's Superior Courts at Dublin, and in 
Scotland the Court of Session,' 
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Most of the above terms are explained in somewhat 
similar language in the Bailway and Canal Traffic Act 
of 1854. It is important to bear in view the definition 
of the term " Special Act.'' The '' Bailways Construction 
Facilities Act, 1864/' is 27 & 28 Vict. c. 121. The form 
of the certificate of the Board of Trade is No. 2 of the 
schedule of that Act, and is printed in the Appendix. 

The Act of 1854, which is printed at length in the The term "the 
Appendix, is not so comprehensive with respect to its 5&" 
definition of ^' railway," which now extends to a siding 
dock or wharf. The construction of the term ^^the 
railway " in a local Act was decided in a leading case 
under the following circumstances. The Bristol and 
Exeter Railway Company was incorporated by the 6 
Will. 4,^ c. 36, and the Bristol and Exeter Railway and 
certain branches were made under that and subsequent 
Acts. The 8 & 9 Vict. c. 55 was passed — 

^ To amend the Acts relating to the Bristol and Exeter Railway 
Company and to authorize the formation of a junction railway and 
several branch railways connected with the same.** 

Sect. 19 of the last-mentioned Act limited the charge for 
the carriage of certain articles conveyed on '^ the railway.'' 
The words " the railway '' in other parts of the Act were 
used sometimes to denote the original line^ and sometimes 
merely the junction and branch railways authorized by 
the Act. The Court of Exchequer held that 'Hhe 
railway" in sect. 19 applied to the whole line. Oa/rton v. 
Bristol and Exeter Radhmy Oompcmy, 28 L. J. Exch. 169 j 
•a£Srmed in error sub nom, Bristol omd Exeter Radl/way Oow/- 
pcmy V. Qa/rton, 5 Jur. (N. SO Exch. 1172 ; 33 L. T. 306, 
and upon appeal to the House of Lords, 7 Jur. (N. S.) 
173 j 3 L. T. (N. S.) 251 ; 8 H. of L. Cas. 477. See . 
also Midland Rmlwa/y Oonvpomy v. Ambergate and Eastern 
JuncUon Bcdhuay^ 10 Hare. 359. By the ^^Eailways 
Clauses Consolidation Act, 1845," applicable to England 
and Ireland, and by the '' Eailways Clauses Consolidation 
(Scotland) Act 1845/' the expression ^^the railway '' 
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Appointipent 
of Kailfray 
Commis- 



sionen. 



Commis- 
sioners not to 
be interested 
in railway or 
canal stock. 



means ^' the railway works by the special Act authorized 
to be constructed/' 

The following interpretation clause in the Act of 1854 
is omitted from the present Act — 

" A station, terminns, or wharf shall be deemed to be near 
another station, terminus, or wharf, when the distance between 
such stations, termini, or wharves shall not exceed one mile, such 
stations not being situate within five miles from St PauVs Church 
in London." 

Appointment amd Duties of Badlway Oonvrrdssioners* 

'' 4. For the purpose of ca/rrying into effect the provisions 
of the Badlway and Canal Traffic Act, 1854, and of this 
Act, it shall be lawful for her Majesty, at any time after the 
passing of this Act, by warra/nt under the royal sign manv^al, 
to appoint not more than three Oom/nvissioners, of whom one 
shall be of experience in the law and one of experience in 
railway business, and not more than two Assistant Oom- 
missioners, and upon the occurrence of any vacancy in the 
office of any such Oormrdssioner or Assistant Oom/rrdssioner 
from time to time in like manner to appoint some fit person 
to fill the vacancy. It shall be lawful for the Lord Ohanr- 
cellor, if he think fit, to remove for inability or misbehaviour 
any Commissioner appointed in pursuance of this Act, 

''The three Commissioners appointed under this Act 
{and in this Act referred to as the Commissioners) shall be 
styled the Railway Com/rmssioners, a/nd shall have an official 
seal which shall be judicially noticed. They may a>ct not- 
withstamding any vacancy in their number. The said 
Assistant Commissioners shall hold office during the plea,sv/re 
of her Majesty, 

'' 5. Any person appointed a Commissioner under this Act 
shall tvithin three calendar months after his appointment 
absolutely sell and dispose of any stock, sha/re, debenture 
stock, debentu/re bond, or other security of any railway or 
canal company in the United Kingdom which he shall at the 
time of his appointment own or be interested in for his own 
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benefit ; <md it shall not he lawful for amy person appointed 
a Convmissioner under this Act, so long as he shall hold 
office as such Commissioner, to pv/rchasoy taJce, or become in- 
terested in for his own benefit any such stock, share, deben" 
Imto stocJc, debenture bond, or other security; and if any 
such stocTc, sha/re, debentv/re stock, debentwre bond, or other 
security, or any interest therein, shall come to or vest in 
such Commissioner by will or succession, for his own benefit, 
he shall within three calenda/r months after the same shall 
so come to or vest in him absolutely sell and dispose of the 
same or his interest therein. 

^' It shall not be lawful for the Commissioners, except by 
consent of the parties to the proceedings, to exercise any 
jurisdiction by this Act conferred upon them in any case in 
which they shall be, directly or indirectly, interested in the 
matter in question. 

'^ The Commissioners shall devote the whole of their time 
to the performance of their duties under this Act, and shall 
not accept or hold any office or employment inconsistent udth 
this provision, 

" 6. Any person complmnmg of a/ny thing done or of any Transfer to 
omission made in violation or contravention of section 2 of gioS^^^f 
the Railway and Canal Traffic Act, 1854, or of section 16 J^^**^f^^i„ 
of the Regulation of Railways Act, 1868, or of this Act, or Vict. c. 31, 
of any enacimient a/meoiding or applying the sadd enactments ^' 
respectively, may apply to the ComnUssioners, and upon the 
certificate of the Board of Trade alleging any such violation 
or contravention any person appointed by the Board of Trade 
in that behalf may in like manner apply to the Commis- 
sioners ; a/ndfor the purpose of enabling the Commissioners 
to hear and determine the matter of any such complaint, 
they shall have and may exercise all the jurisdiction con- 
ferred by section 3 of the Railway and Canal Traffic Act, 
1854, on the several cou/rts and judges empowered to hear and 
determine complaints under that Act ; and may make orders 
of like nature with the writs and orders authorized to be 
issued and made by the said cowts and judges • and the 
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8aid cowrta a/nd judges shcUl, except for the purpose of er^ 
forcing a/iiy decision or order of the Commissioners , cease to 
exercise the jurisdiction conferred on them by tha^ section" 

s. 2 of Act of It may here be convenient to quote section 2 of the 

Act of 1854, which enacts that, — 

'^ Every railway company, canal company, and railway and canal 
company, shall, according to their respective powers, afford all 
reasonable facilities for the receiving and forwardLsg and delivering 
of traffic upon and from the several railways and canals belonging to 
or worked by such companies respectivdy, and for the return of 
carriages, trucks, boats, and other vehicles, and no such company 
shall make or give any undue or unreasonable preference or advan- 
tage to or in favour of any particular person or company^ or any 
particular description of traffic in any respect whatsoever, nor shall 
any such company subject any particular person or company, or any 
particular description of traffic, to any undue or unreasonable preju- 
dice or disadvantage in any respect whatsoever ; and every railway 
company and canal company, and railway and canal company, having or 
working railways or canals which form part of a continuous line of 
railway or canal, or railway and canal communication, or which have the 
terminus station or wharf of the one near the terminus station or wharf 
of the other, shall afford all due and reasonable facilities for receiving 
and forwarding all the traffic arriving by one of such railways or canals 
by the other, without any unreasonable delay and without any such 
preference or advantage or prejudice or disadvantage as aforesaid, and 
so that no obstruction may be offered to the public desirous of using 
such railway or canal, or railways and canals, as a continuous line 
of communication, and so that all reasonable accommodation may, 
by means of the railways and canals of the several companies, be at 
all times afforded to the public in that behalf/* 

^•3 of Act of Section 3 of the Act of 1854 provided the remedy for 
non-performance or violation of the foregoing section, 
and the remedy and jurisdiction are now transferred to 
the Commissioners. The section enacted that — 

" It shall be lawful for any company or person complaining against 
any such companies or company of anything done or of any omission 
made in violation or contravention of this Act, to apply in a sum- 
mary way by motion or summons in England to Her Majesty's 
Court of Common Fleas at Westminster, or in Ireland to any of Her 
Majesty's Superior Courts in Dublin, or in Scotland to the Court of 
Session in Scotland, as the case may be, or to any judge of any 
such court; and upon the certificate to Her Majesty's Attorney 
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General in England or. Iceland or Her Mfjesty's Lord Advocate 
in Scotland^ of the Board of Trade alleging any such violation or 
contravention of this Act by any such companies or company it 
shall also be lawM for the said Attorney-General or Lord- Advo- 
cate to apply in like manner to any such court or judge, and in 
either of such cases it shall be lawful for such court or judge to 
hear and determine the matter of such complaint; and for that 
purpose, if such court or judge shall think fit, to direct and prose- 
cute in such mode and by such engineers, barristers, or other 
persons as they shall think proper, all such inquiries as may be 
deemed necessary to enable such court or judge to form a just 
judgment on the matter of such complaint ; and if it be made 
to appear to such court or judge on such hearing or on the report of 
any such person, that anything has been done or omission made in 
violation or contravention of this Act, by such company or com- 
panies it shall be lawful for such court or judge to issue a writ of 
injunction or interdict, restraining such company or companies from 
further continuing such violation or contravention of this Act, and 
enjoining obedience to the same ; and in case of disobedience of 
any such writ of injunction or interdict it shall be lawful for such court 
6r judge to order that a writ or writs of attachment or any other process 
of such court incident or applicable to writs of injunction or interdict, 
shall issue against any one or more of the directors of any company, 
or against any owner, lessee, contractor, or other person failing to 
obey such writ of injunction or interdict ; and such court or judge 
may also, if they or he shall think fit, make an order directing the 
payment by any one or more of such companies of such sum of 
money as such court or judge shall determine not exceeding for 
each company the sum of two hundred pounds for every day, after 
a day to be named in the order, that such company or companies shall 
fail to obey such injunction or interdict ; and such monies shall be 
payable as the court or judge may direct either to the party com- 
plaining, or into court to abide the ultimate decision of the court or 
to Her Majesty, and payment thereof may without prejudice to any 
other mode of recovering the same, be enforced by attachment or 
order in the nature of a writ of execution, in like manner as if the 
9ame had been recovered by decree or judgment in any superior 
court at Westminiiter or Dublin^ in England or Ireland^ and in Scot- 
land hy such diligence as is competent on an extracted decree of the 
Court of Session ; and in any such proceeding as aforesaid, such 
court or judge may order and determine that all or any costs thereof 
or thereon incurred shall and may be paid by or to the one party or 
the other, as such court or judge shall think fit ; and it shall be lawftil 
for any such engineer, barrister, or other person if directed to so do 
by such court or judge, to receive evidence on oath relating to the 
matter of afay such inquiry, and to administer such oath," 
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The '' Regulation of Railways Act, 1868/' is 31 & 32 
Vict., c. 119. Section 16, above referred to, enacts : — 

Proyiaion for " Where a company is authorized to build, or buy, or hire, and to 

*®^*^?^ - use, maintain, and work, or to enter into arrangements for* using, 
u«atment maintaining, or working steam vessels for the purpose of carrying oa 

where rail- a communication between any towns or ports, and to take toUs in 
^^\^^tP^^ respect of such steam vessels, then and in every such case tolls 
vessels 31 & ^hfljl be at all times charged to all persons equally and after the 
32 Vict. c. 119, same rate in respect of passengers conveyed in a like vessel passing 
■• ^^' between the same places under like circumstances ; and no reduction 

or advance in the tolls shall be made in favour of or against any 
person using the steam vessels in consequence of his having tra- 
velled or being about to travel on the whole or any part of the 
company^s railway or not having travelled or not being about to 
travel on any part thereof, or in favour of or against any person 
using the railway in consequence of his having used or bc^g about 
to use, or his not having used or not being about to use the steam 
vessels ; and where an aggregate sum is charged by the company 
for conveyance of a passenger by a steam vessel and on the railway, 
the ticket shall have the amount of toll charged for conveyance by 
the steam vessel distinguished from the amount charged for 
conveyance on the railway. The provisions of the Railway and 
Canal Traffic Act, 1854, so far as the same are applicable, shall 
extend to the steam vessels and to the traffic carried on thereby.** 

Application or Complodnt to the Commissioners. 
Form of appli- Every application made to the Commissioners must be 

cation (rene- . ... . • . Ji • •■• -■ .^ . 

rally. '^ Writing OF m prmt, or partly in writing and partly in 

print, and be signed by the applicant, or in the case of a 
corporate body or company, or local harbour board, be- 
ing the applicant, be sealed with their seal, and signed by 
their secretary, or other officer acquainted with the facts 
stated in the application. It must contain a clear and 
concise statement of the facts, the grounds of application, 
and of the relief or remedy to which the applicant claims 
to be entitled. It must be divided into paragraphs, each 
of which, as nearly as may be, must be confined to a dis- 
tinct portion of the subject, and every -paragraph must be 
numbered consecutively. It must be endorsed with the 
name and address of the applicant, and if there be an 
attorney acting for him in the matter, with the name 
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and address of snoh attorney ; and if he be an agent for 
anomer attorney in the matter^ then also with the name 
and address of such other attorney. {Oeneral Order 
No. 2.) The application must be according to Form 
No. 1, in the Appendix, or to the lite effect. 

Every application made to the Commissioners under Under as. 6 
this as well as the thirteenth section, must be for a sum- ^ 
mens caUing upon the company complained of to show 
cause why a writ of injunction should not issue against 
them, enjoining them to do or to desist from doing the 
acts therein specified. {Order No, 3.) 

Any application should be left with the Eegistrar to the How left at 
Commissioners at their offices, with three copies thereof, sioners' offices. 
and with any documents, maps, plans, time-tables, and 
special Acts referred to therein, or which may be useful 
in explaining or supporting the same. The Eegistrar 
gives a receipt for these, which will be according to Form 
No. 2, in the Appendix, and he enters particulars of the 
application, together with the date of its being left with 
him, in a book kept for that purpose. The Eegistrar 
makes out a list of the applications so left, according to 
the order in which they are received by him ; and this list 
can be inspected at the office during office hours, and is 
put upon a notice board appropriated to proceedings 
under the Act. The applications are heard by the Com- 
missioners so far as practicable, according to the order in 
which they are entered upon the list. {Order 13.) 

If the Commissioners, at any stage of the proceedings, Inauiries 
think fit to direct inquiries to be made under section 3 of ^^tJe ^^t of' 
the '' Eailway and Canal Traffic Act, 185 V or section 25 1854. 
of this Act, they give notice thereof to the parties to the 
application, and can stay proceedings, or any part of the 
proceedings thereon, until further notice from them. 
{Order 16.) 

Consent Oases, 

In all cases the parties can, by consent in writing. 
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Parties dis- 
pensing with 
formal pro- 
ceedings. 



Hearing of 
application 
for leave to 



issue. 



Issuing. 



Service. 



dispense with the formal proceedings mentioned in the 
General Orders, or some portions of them; and orders*by 
consent can be drawn up, and, if approved of by the Com- 
missioners, are sealed with their seal. {Order 17.) 

Writ of SuTwmons. 

Unless the parties consent as above, and unless the 
applicant should have received notice of the suspension 
of proceedings within the period of five days, he can, at 
the expiration of that period, apply to the Eegistrar for 
an appointment when his application may be heard, and 
the Eegistrar then gives him an appointment in writing, 
stating the day and hour when the application is to be 
heard by the Commissioners. It is then, if practicable, 
heard, and the facts stated in the application are proved 
by affidavit or otherwise. The Commissioners then grant 
or refuse leave to issue a writ of summons, and the grantr- 
ing or refusal is endorsed on the application. [Order 18.) 

If leave to issue a writ of summons be granted, the 
applicant or his attorney prepares the same according to 
Form No. 3 (Appendix) ; and it must be endorsed with 
the name and residence and addition of the applicant, 
and, if there be an attorney, the name and address of the 
attorney, and, if he be an agent for another attorney in 
the matter, then also the name and address of the other 
attorney. It must also be subscribed with a memoran- 
dum, that the defendants shall put in an answer to the 
application within ten days from the service of the writ. 
The writ of summons, and a copy or copies, and a copy 
of the application, for the purpose of service, are sealed 
by the Registrar. {Order 19.) 

A copy of the writ of summons together with a copy 
of the application is served by leaving the same with the 
secretary or other chief clerk of the defendants at their 
principal office in any part of the United Kingdom, or if 
service cannot thus be eflfected, then in such manner as 
the Commissioners may direct. {Order 20.) 
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The person serving the writ and application must Endorsement 
forthwith endorse on the writ the day of the month of «^«e^<^- 
the service, and affidavit of service of the writ and appK- 
cation, stating the day on which service was made, must 
thereupon be left with the Eegistrar. {Order 21.) 

Time for Appearcmce cmd Showing Cause. 

The writ of summons requires the defendants to appear How stated 
before the Commissioners at the place therein mentioned summons. 
in twenty days from the service to show cause against 
the application, but the Commissioners can enlarge the 
time for appearance and showing cause. {Order 22.) 

Answer. 

Within ten days from the service of the writ of summons. Time for de- 
or within any farther or extended time, as may be fixed foJS^ofan- 
by a special order of the Commissioners, the defendants «^®^* 
must deliver to the applicant or to his attorney a printed 
or written or partly printed and written statement, contain- 
ing in a clear and concise form their answer to the applica- 
tion, and leave four copies with the Registrar, together with 
any documents that may be useful in explaining or sup- 
porting it, and the Registrar gives a receipt for the same. 
The answer can admit the whole or any part of the appli- 
cation. It must be divided into paragraphs numbered 
consecutively, and it must be sealed with the seal of the 
company and signed by the person actually making the 
answer, and who is acquainted with the facts therein 
stated. It must be endorsed with the name and address 
of the defendants, and, if there be an attorney acting for 
them in the matter, with his name and address, and if he 
be agent for another attorney in the matter, then also with 
the name and address of such other attorney. It must 
be in form No. 4 in the Schedule to the General Orders 
(Appendix) , or to the like eflfect. {Order 23.) 

The Commissioners may at any time require the whole Verification 
or any part of the answer to be verified by affidavit, upon ° ^ '^^^' 



12 .THE REGULATION OP RAILWAYS ACT, 1873. 



Time for de- 
livery and 
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Commis- 
sioners may 
direct issues. 



Power to raise 
and decide ' 
preliminary 
questions of 
law. 



Commis- 
sioners may 



giving a notice to that effect to the defendants, and if the 
notice be not complied with, the answer can be set aside, 
or such part of it as is not verified according to the notice, 
struck out. {Order 24.) 

IReply. 

Within four days from the deKvery of the answer to 
the applicant or within any further or extended time as 
may be fixed by a special order of the Commissioners, he 
must deliver a reply thereto to the defendants and four 
copies to the Eegistrar, and can object to the answer as 
being insufficient, stating the grounds of the objection or 
deny the facts stated therein, or admit the whole or any 
part of the facts. The reply must be signed by the 
applicant, and be according to form No. 5 in the Schedule 
to the General Orders (Appendix) , or to the Hke effect. 
(Order 25.) 

Power to direct and settle Issues. 

If it appear to the Commissioners at any time that the 
statements in the application or answer or reply do not 
sufficiently raise or disclose the issues of fact in dispute 
between the parties, they can direct them to prepare issues, 
and these, if the parties differ, are settled by the Com- 
missioners. {Order 26.) 

Prelindnary Questions of Latv. 

The Commissioners have power to settle any question 
of law which it appears to them convenient to decide 
before further proceeding with the case. This question 
can be raised for their opinion either by special case or in 
such other manner as they may deem expedient. All such 
further proceedings as the decision of the question of law 
might render unnecessary can be stayed. {Order 27.) 

Preliminary Meeting. i 

The Commissioners can at any time before the hearing 
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of the application, if it appear to them to be to the adyan- hold prelimi- 
tage of the parties, hold a preKminary meeting for the '"^ meeting, 
purpose of fixing or altering the place of hearing, determi- 
ning the mode of conducting the inquiry, the admitting 
of certain facts, or the proof of them by affidavit, or for 
any other purpose. The Commissioners can hold such 
meeting upon giving notice to the parties, and can there- 
upon make such order as should seem to them fit under 
the circumstances. {Order 28.) 

The Commissioners can also, if they think fit, instead Commis- 
of holding a preliminary meeting, communicate with the ^^^™Ste 
parties in writing, and require answers to such inquiries ^^ parties. 
as they might think fit to make. {Order 29.) 



Production cmd Inspection of Docv/ments. 

Either party is entitled, at any time before or at the Documents 
hearing of the case, to give notice in writing to the other gtot^ents.*'* 
party in whose application, or answer, or reply, reference 
is made to any document, to produce it for the inspection 
of the party giving the notice or of his attorney, and to 
permit him to take copies, and any party not complying 
with the notice is not afterwards at liberty to put any such 
document in evidence, unless he satisfy the Commissioners 
that he had sufficient cause for not complying with the 
notice. {Order 30.) 

Notice to Produce. 

Either party can give to the other a notice in writing How notice 
to produce documents relating to any matters in diflference ^ givenT *^ 
(specifying the same) which are in the possession or 
control of the other party; and if the notice be not 
complied with, secondary evidence of the contents of the 
documents can be given. (Order 81.) 

Notice to admit. 
Either party can ^ve to the other party a notice in ^<^^ notice 

r »f o r *f ^Q admit to be 
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gireiiy and 
eSdct thereof. 



writmg to admit any documents saving all just exceptions j 
and in case of neglect or refusal to admit after the notice^ 
the costs of proving such documents must be paid by the 
party neglecting or refusing, whatever the result of the 
application may be, unless at the hearing the Commission- 
ers certify that the refusal to admit was reasonable, and 
no costs of proving a document are allowed unless the 
notices be given, -except where the omission to give the 
notice is in the opinion of the taxing master a saving of 
expense. {Order 32.) 



Power of Com- 
miflsioners to 
proceed «x 
parte. 



The Hearing. 

If the applicant does not appear at the time and place 
appointed for the hearing, the Commissioners can dismiss 
the application, and if the defendants do not appear, and 
the Commissioners are satisfied that the summdns was duly 
served, they can hear and determine the application ex 
pa/rte, and if at any adjournment of the hearing the 
parties or either of them do not appear the Commissioners 
can decide the case in their absence. (Order 34.) 



Attendance of 
witnesses how 
enforced, and 
rules appli- 
cable tnereto. 



Evidence to 
be vivd. voce 
except in cer- 
tain cases. 



Witnesses a/nd Evidence at the Hea/ring. 

The attendance of witnesses, with or without documents, 
is enforced in the same manner as it is now enforced 
in a superior court of law, and the proceedings for that 
purpose are in the same form, mutatis muta/ndis, and they 
are sealed by the Eegistrar, and can be served in any part 
of the United Kingdom. The witnesses are entitled to 
the same protection as when subpoenaed or cited to attend 
in a superior court of law, and the laws and practice now 
in force, relating to witnesses in a superior court of law 
apply to them in proceedings before the Commissioners. 
{Order 33.) 

In the absence of any agreement between the parties, 
the witnesses at the hearing are examined viva voce, 
but the Commissioners can at any time for sufllcient 
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reason order that any particular facts may be proved by 
affidavit, or that the affidavit of any witness may be read 
at the hearing, on such conditiona* as they think reason- 
able, or that any witness whose attendance ought for 
some sufficient cause to be dispensed with, be examined 
by interrogatories, or otherwise, before a person to be 
appointed by them for that purpose, provided that when 
it appears to the Commissioners that the other party bond 
fde desires the production of a witness for cross-examina- 
tion, and that such witness can be produced, an order 
is not made authorizing the evidence of such witness 
to be given by affidavit. Depositions taken before an ' 
Assistant Conunissioner or other person authorized to 
take them, can be read at the hearing, unless the Com- 
missioners otherwise order. (Order 35.) 

The Commissioners can require further evidence to be Commis- 
given either viva voce or by affidavit or by deposition require ^^her 
taken before an Assistant Commissioner or other person evidence, 
appointed by them for that purpose. {Order 36.) 

The hearing of the case when once commenced proceeds. Hearing to 
so far as in the judgment of the Commissioners is practi- §ay^ day.™ 
cable, from day to day. {Order 37.) But they can from 
time to time adjourn any proceedings before them. 
{Order 50.) 

Judgment of the Commissioners. 



o 



/Om- 



After hearing the case the Commissioners either dis- ^o™* ^f i^^ 
miss the application, or make an order in favour of the missioners. 
defendants, or reserve their decision, or (subject to the 
right of appeal in the Act,) make such other order upon 
the application as may be warranted by the evidence, 
and may seem to them just. {Order 38.) 

The Commissioners can give their decision in writing. Judgment may 
and it is sent or delivered to the respective parties. It and^enTor^^' 
is not necessary to hold a Court merely for the purpose ^^^^^^^ 
of giving a decision, {Order 89.) 
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how heard. 



Interlocutory Applications. 

Interlocutory applications are heard by the Com- 
missioners upon summons duly served on the person 
called upon to answer the application, and can be de- 
termined in a summary way. Evidence in such cases 
may be given by affidavit, but the Commissioners can 
order the attendance for cross-examination of the person 
making any affidavit. {Order 44.) 



Affidavits how 
firamed. 



Filing of affi- 
davits and 
office copies. 



Affidavits. 

Affidavits must be confined to such facts as the 
witness is able of his own knowledge to prove, except 
on interlocutory motions, on which statements as to his 
beKef with the grounds thereof may be admitted. The 
costs of every affidavit which unnecessarily sets forth 
matters of hearsay or argumentative matter, or copies or 
extracts from documents, must be paid by the party using 
or filing the same. {Order 45.) 

Affidavits left with the Eegistrar or used before the 
Commissioners are filed in their office, and applications, 
answers, and replies, together with documents left there- 
with at the office, are also filed there, and office copies 
are given by the Eegistrar upon request of the parties. 
{Order 46.) 



Power of Com- 
missioners to 
amend. 



Formal objec- 
tions not to 
prevail. 



Amendment. 

The Commissioners can at any stage of the proceedings 
allow them to be amended or can order to be struck out 
any matters which may tend to prejudice, embarrass, or 
delay, the fair hearing of the case, and amendments are 
made as may be necessary for the purpose of determining 
the real questions in controversy between the parties; 
{Order 51.) but no proceedings under the Act are de- 
feated by any formal objection. {Order 52.) 



I < 
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Practice of Superior Courts of Law when applicable. 

In any case not expressly provided for by the Act or Discretion of 
by the General Orders, the principles of practice in the sior^* Yn 
superior courts of law can be adopted and applied at cases not ex- 

Dresslv Dro" 

the discretion of the Commissioners to proceedings videdfor. 
before them. {Order 54.) 



Computation of Time. 

In all cases in which any particular number of days How time 
not expressed to be clear days is prescribed by the Act ^™P^ 
or by the General Orders, the same are reckoned exclu- 
sively of the first day and inclusively of the last day, 
unless the last day happen to fall on a Sunday, Christmas 
Day, or Good Friday, or a day appointed for a public 
fast or thanksgiving, in which case the time is reckoned 
exclusively of that day also. {Order 47.) 

The days between Thursday next before and the Wed- What days to 
nesday next after Easter Day and Christmas Day and the exc u e . 
three following days are not reckoned or included in any 
proceedings under the Act. {Order 48.) 



Fees. 

See notice.under the ^^ Public Offices Fees Act, 1866,'^ Fees. 
as to the fees taken in relation to any proceeding before 
the Commissioners. (Appendix.) 

"7. Where the Commissioners have received, any com^ Power for Com- 
plaJint alleging the infringement by a railway company or ^abieTcom-^ 
canal company of the provisions of any enactment in respect panics to ex- 
of which the Commissioners have jurisdiction, they may, if violation of 
they think fit, before requiring or permitting any formal ^*^* 
proceedings to be taken on such complaint, commurdcate the 
sa/me to the company against whom it is made, so as to afford 

c 
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Commmiica- 
tion by Com- 
missioners to 
comp&nj com- 
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requiring fur- 
ther informa- 
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them an opportunity of maMng such observations thereon as 
they may thinhfit" 

If the Commissioners think fit in pursuance of this 
section to communicate the application to the company 
against whom it is made, so as to afford them an oppor- 
tunity of making observations thereon before requiring or 
permitting any formal proceedings to be taken thereon, 
they give notice thereof to the appUcant within five days 
from the date of the application having been left at their 
office, and thereupon aU formal proceedings thereon are 
suspended until further notice fipom the Commissioners 
to the applicant. {Order 14.) 

The Commissioners can also within this period of five 
days require further information or particulars or docu- 
ments from the applicant, and can suspend all formal 
proceedings upon the application until satisfied in this 
respect. {Order 15.) 

Differences '^ 8. Where any difference between railway companies or 

between rail- 7 f 7 • 1. ^ •? 

way and canal between canal compan/iesy or between a roMway company 
^^v^^^^^ and a canal company, is, under the provisions of any general 
to Commifl- or Special Act, parsed either before or after the passing of this 
sioners. j^^^^ required or authorized to be referred to arbitration, 

such difference shall at the instance of any compa/ny pa/rty 
to the difference and with the consent of the Commissioners 
be referred to the Comrmssioners for their decision in lieu 
of being referred to arbit/ration : Provided, that the power 
of compelling a reference to the Commissioners in this 
section contadned shall not apply to any case in which any 
arbitrator has m any general or special Act been designated 
by his name or by the name of his office, or in which, a 
standing arbitrator having been appointed under any general 
or special Act, the Commissioners a/re of opinion that the 
difference in question m,ay more conveniently be referred to 
him" 

Form of Every application made to the Commissioners under 

application. ... 

this section (unless both parties consent to refer the 
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difference to the Commissioners) is for a summons calling 
npon the other party to the difference to show cause why 
it should not be referred to the Commissioners fortheir deci- 
sion in lieu of being referred to arbitration. The applicant 
must also state whether or not it is a case in which any 
arbitrator has in any general or special Act been desig- 
nated by his name or by the name of his office, or in 
which a standing arbitrator has been appointed under 
any general or special Act. {Order 4.) 

The Commissioners may exercise their jurisdiction by Commission- 
any one or two of their number in cases under this g^^ateiy 
section, and on the hearing of applications for leave to 
issue a summons, and on all interlocutory applications. 
{Order 53.) 

It is not improbable that some arbitrations by the Arbitration 
Board of Trade under Part VI. of 31 & 32 Vict. c. 119 sL^JHS^ad 
("The Eegulation of Railways Act, 1868''), will now be of Board of 
conducted by the Commissioners, and that were the 
Board of Trade required to make an award or to decide 
a difference in any case in which railway companies are 
the parties, the Board instead of appointing an arbitrator 
would refer the matters in dispute to the Commissioners. 

'' 9. Any difference to which a railway company or Power to refer 

canal company is a party , may, on the application of the ComSMion- 

parties to the difference, and with the assent of the Gom^ ers. 
missioners, be referred to them for their decision/^ 

An application made to the Commissioners under this Form of 
section must be signed by all the parties to the difference, *^^ ^ °°* 
or in the case of a corporate body, sealed with their 
seal, and be for permission to refer the difference to the 
Commissioners for their decision. {Order 5.) 

As in the previous section the Commissioners may 
under this section exercise their jurisdiction by any one 
or two of their number. {Order 53.) 

This section gives power to refer to the Commissioners Both parties 
differences to which a railway or canal company is a ^fere^r 
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party, and is to be distinguished jfrom the previous 
section which treats of differences to which railway or 
canal companies alone are the parties. Under this 
section both parties must agree to the reference, and even 
in that case the assent of the Commissioners thereto is 
necessary. As in the previous section, it is to be 
assumed the Board of Trade, under Part VF. of the 
'' Regulation of Railways Act, 1868,^^ in differences in cases 
in which a railway company is one of the parties^ would 
refer such to the Commissioners. 

Co^^ssbn ''10. The following powers and duties of the Board of 

of certain Trade shall be transferred to the Oommissioners ; namely, 

Sutiesof the '^ (1 •) ^^^ powers of the Board of Trade under Fart III, 

T*ad^°^ ^f ^^^ Railway Clauses Act, 1863, or under any special 

26 & 27 Vict. Act, with respect to the approval of worJcing agreements 
^' ' between railway companies ; and, 

" (2.) The powers and duties of the Board of Trade 
under section thirty-five of the Railway Clauses Act, 1863, 
with respect to the exercise by railway companies of their 
powers in relation to steam vessels : 

And the provisions of the said Acts conferring such powers 
or imposing such duties, or otherwise referring to such 
powers or duties, shall, so far as is consistent with the 
tenor thereof, be read as if the Commissioners were therein 
named instead of the Board of Traded* 

Form of ap- An application made to the Commissioners under sub- 

8ub-*ecri!" ^' section 1 of this section, is for the apprdval by the Com- 
missioners of any working agreement between railway 
companies of which they desire to have the Commis- 
sioners^ approval, or is for the exercise of any powers 
(to be specified in the application) transferred by the 
sub-section to the Commissioners, with respect to the 
approval of such working agreement. (Order 6.) 
Railway Part III. of the '' Railway Qauses Act, 1863'^ (26 & 27 

i863^PartVlI. Vict. c. 92),^refers to working agreements. Section 22 (the 

* For Parts III. and IV. of this Act, vide Appendix. 
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first section in that part) enacts certain restrictions on 
agreements between companies, authorized to do so 
i>y a special Act, as to (1) the maintenance and manage- 
ment of the companies respectively, or any one or more 
of them, or any part, and of the works connected there- 
with or any of them ; (2) the nse and working of the 
railways or railway, or of any part thereof, and the con- 
veyance of traffic thereon ; (3) the fixing, collecting, and 
apportionment of the tolls, rates, charges, receipts and 
revenues levied, taken, or arising in respect of traffic. 

Section 23 treats of the requisite sanction of the 
shareholders to agreements. Section 24 enacts that 
before the companies enter into the agreement, notice of 
their intention to do so shall be given by them or one of 
them in a form to be approved by the Board of Trade 
{nowy by the Comndssioners), inserted once at least in 
each of three successive weeks in some newspaper pre- 
scribed in the special Act, and if no county is prescribed 
then in the county or one of the counties in which each 
railway to the maintenance, &c., whereof the proposed 
agreement relates, or some portion of that railway is 
situate, and the notice shall set forth within what time 
and in what manner any company or person aggrieved 
by the proposed agreement, and desiring to object 
thereto, may bring the objection before the Board of 
Trade {now^ befm^e the Cormrmmmers) . Section 25 enacts 
that the agreement shall not have any operation until it 
is approved by the Board of Trade {now, the Commis- 
sioners) ; and the Board of Trade {"now, the Gomrms- 
sioners) shall not approve of the agreement without 
being satisfied of its having received the sanction of 
meetings of the respective companies before mentioned. 

The remaining sections of Part III. 26, 27, 28 and 29, 
treat respectively of (1) the joint committee for the 
purposes of agreements ; (2) agreements between 
companies being modified by the Board of Trade {now, 
by the Gomndssioners) ; (3) working agreements between 
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a company and an individual ; and (4) alteration of an 
agreement. 
Kaflway Part IV. of the ^' Eailway Ganses Act, 1863/' refers ex- 

1863, Part fv. clusively to steam vessels. The first section under it, 

viz. 30 of the Act, contains a provision for equality of 
treatment of persons travelling by steam vessels worked 
by railway companies. Section 31 extends the pro- 
visions of the "Eailway and Canal Traffic Act, 1854,'^ to 
steam vessels and to the traffic carried on thereby. Sec- 
tion 32 empowers the company to make bye-laws for 
regulating steam vessels. Sections 33 and 34 treat of 
the recovery of money by distress, and as to several 
names in one warrant. Section 35, more particularly 
referred to in section 10 of this Act, enacts that in every 
seventh year after the passing of the special Act, 
reckoned from the first day of January next after its 
passing, the Board of Trade (now, the Oow/mssioners), if 
they are of opinion that the interests of the public are 
prejudicially affected by the exercise of the powers of the 
company relative to steam vessels, may give to tte com- 
pany notice in writing thereof, and of the reasons on 
which that opinion is founded ; and if the company does 
not before the beginning of the then next Session of 
Parliament, make provision to the satisfaction of the 
Board of Trade {now, the Commissioners) for protection of 
the interests of the public, or if the injury done to the 
interests of the public is in the opinion of the Board of 
Trade [noWytheOowmvissioners) incapable of being remedied 
by the company, then the Board of Trade {now, the Commis- 
sioners) , at the beginning of the Session of Parliament the 
next following, shall report to both Houses of Parliament 
such their opinion, and the reasons on which that opinion 
is founded; and at the expiration of twelve calendar 
months after the presentation to the Houses of Parlia- 
ment of that report, the powers of the company relative 
to steam vessels, or such of them as are specified in the 
report, shall, unless Parliament in the meantime other- 
wise provides, cease ta be exercised. 
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Explanation a/nd Amendment of Law. 

''11. Whereas by section two of the Badlwayand Canal Explanation 
Traffic Acty 1854, it is enacted that every railway company yict. c. 3i 
and canal company and rcdlway and canal company shall, ^- 2» ^^ ^ 
according to their respective powers, affiyrd all reasonable 
facilities for the receiving and forwarding and delivering 
of traffic upon and from the several railways and canals 
belonging to or worked by such compcmies respectively, 
and for the retwrn of carriages, trucks, boats, and other 
vehicles ; and that no such company sJiall make or give any 
undue or wnreasonable preference or advantage to or in 
fwoov/r of any pa/rticular person or company, or any pa/rtv- 
cula/r description of traffic, in any respect whatsoever, or 
shall subject any particular person or company, or any 
pa/rticular description of traffic, to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever; a/nd 
that every railway company and canal company and railway 
a/nd canal company having or working railways or canals 
which form part of a continuous Une of railway, or canal or 
railway a/nd canal communication,or which have the terminus 
station or wharf of the one nea/r the term/inus station or 
wharf of the other, shall afford all due and reasonable 
facilities for receiving and forwarding by one of such raiU 
ways or canals all the traffic a/rriving by the other, without 
am) un/reasonable delay, and without any such preference 
or advantage or prejudice or disadvantage as aforesaid, 
and so that no obstruction may be offered to the public 
desirous of using such railways or canals or railways and 
canals as a contirmous line of com/m/un/ication, and so that 
all reasonable accommodation may by mea/ns of the rail- 
ways and canals of the several companies be at all times 
afforded to the public vn, that behalf: 

*' And whereas it is expedient to eapla/in and amend the 
sadd enactment : Be it therefore enacted, that — 

'' Subject as hereinafter mentioned, the said facilities to 
be so afforded a/re hereby declared to a/nd shall include the 
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due and reasonable receiving , forwarding , and delivering 
by every railway company and canal company, and railway 
a/nd canal company, at the request of any other such 
company, of through traffic to and from the railway or 
canal of any other such company at through rates, tolls, or 
fares {in this Act referred to as through rates) , 

'^ Provided as follows : 

'^ (1.) The company requiring the traffic to be forwarded 
shall give written notice of the proposed through rate to 
each forwarding company, stating both its amount and its 
apportionment, and the route by which the traffic is pro- 
posed to be forwarded : 

^^ (2.) Each forwa/rding compa/ny shall, within the pre- 
scribed 'period after the receipt of such notice, by written 
notice inform the compa/ny requiring the traffic to be for- 
warded whether they agree to the rate and route ; and, if 
they object to either, the grounds of the objection : 

'' (3.) If at the expiration of the prescribed period no 
such objection has been sent by any forwarding company, 
the rate shall come into operation at such expiration : 

^' (4.) If an objection to the rate or route has been 
sent within the prescribed period, the matter shall be 
referred to the Commissioners for their decision: 

'^ (5.) If an objection be made to the granting of the 
rate or to the route, the Commissioners shall consider 
whether the granting of the rate is a due a/nd reasonable 
facility in the interest of the public, and whether, having 
regard to the circumstances, the route proposed is a reason- 
able route, and shall allow or refuse the rate accordingly : 

'' (6.) If the objection be only to the apportionment of 
the rate, the rate shall come into operation at the expiration 
of the prescribed period, but the decision of the Commis- 
sioners as to its apportionment shall be retrospective ; in 
any other case the operation of the rate shall be suspended 
until the decision is given : 

'^(7.) The Commissioners in apportioning the through 
rate shall take into consideration all the circumstances of 
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the case, mclvding any special eospense incurred in respect 
of the construction, mcdntenance, or worhing of the route, 
or any part of the route, as well as any special charges 
which amy company may have been entitled to make in 
respect thereof: 

'^ (8.) It shall not be lawful for the Oommdssioners in 
amy case to compel cmy company to accept lower mileage 
rates than the mdleage rates which such company may for 
the time being legally be charging for like traffic carried by 
a like m^de of transit on any other line of comm/unication 
between the same points, being the points of depa/rture and 
a/rrival of the through route : 

'^ (9.) The prescribed period mentioned in this section 
shall be ten days, or such longer period as the Oomnds^ 
sioners may from time to time by general order pre- 
scribe. 

" Where a railway company or canal company use, 
mmntain or work, or are party to an arrangement for 
using, maintaining, or working, steam vessels for the 
pv/rpose of carrying on a communication between any 
towns or ports, the provisions of this section shall extend to 
such steam vessels, and to the traffic carried thereby." 

An appKcation made to the Commissioners under sub- Form of ap- 
section 4 of this section is for a summons calling upon gu^^^c'^4^^®' 
the forwarding company to show cause why the through 
rate or route, or through rate and route proposed by the 
applicant and objected to by the forwarding company, 
should not be allowed by the Commissioners. (Order 7.) 

An application under sub-section 6 is for a summons 
calling upon the forwarding company to show cause why 
the apportionment of the through rate proposed by the 
applicant and objected to by the forwarding company 
should not be allowed by the Commissioners. [Order 8.) 

By this section, which enlarges the enactments of 
section 2 of the Act of 1854, the Commissioners have 
powers with regard to through rates which are distinctly 
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Provisions for 
complaints 
hj puhlic 
autnority in 
certain cases. 



Apmications 
unaer seal. 



stated. Section 16 of the Begulation of Bailways Act^ 
1868, with regard to steam vessels, has, as previously 
stated, been by Section 6 incorporated with the present 
Act, and the latter clause of this section is practically a 
repetition of Section 16 of the Act of 1868. 

The decisions as to undue preference, reasonable 
facilities, &c., will be found in Part II. 

''12. Subject to the provisions in the last preceding 
section contcdned, the Commissioners shall have fuU power 
to decide that any proposed through rate is due and 
reasonable, notwithstanding that a less amov/at may be 
allotted to any forwarding company out of such through 
rate than the maximum rate such company is entitled to 
cha/rge, and to allow and apportion such through rate 
accordingly. 

''13. A compladnt of a contravention of section two of the 
Badlway and Oanal Traffic Act, 1854, as amended by this 
Act, may be made to the Commissioners by a municipal or 
other public corporation, local or harbour board, without 
proof that the complamants are aggrieved by the contra- 
vention : Provided that a complaint shall not be enter- 
tadned by the Com/ndssioners in pursuance of this section 
unless such complaint is accompanied by a certificate of the 
Board of Trade to the effect that in their opinion the case 
in respect of which the complaint is made is a proper one 
to be submitted for adjudication to the Commissioners by 
such mumcipal or other public corporation, local or 
ha/rbour boardJ^ 

As previously stated, applications by a municipal or 
other public corporation, local or harbour board, must be 
sealed with their seal and signed by their secretary or 
other officer acquainted with the facts stated in the 
application. 

While the section states that such an application may 
be made to the Commissioners without proof that the 
complainants are aggrieved by the contravention of 
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Section 2 of the Act of 1854, as amended by this 
Act, yet, where they are not so aggrieved, Uiat the 
application is at least one for the public good must be 
shown to the satisfaction of the Board of Trade. 

By 35 & 36 Vict. c. 91, known as Mr. Leeman^s Act Mr. Leeman's 
(which does not extend to Ireland or the City of London), ^* 
power inter alia is conferred on a governing body, which 
means the Council of any municipal borough, the Board 
of Health, Local Board Commissioners, trustees or other 
body acting under any general or local Act of Parliament 
for the management, improvement, cleansing, paving, 
Kghting, and otherwise governing places or districts, to 
prosecute or defend any legal proceedings necessary for 
the promotion or protection of the interests of the in- 
habitants of the district, and to apply the borough fund, 
borough rate, or other public funds or rates under the 
control of such governing body, to the payment of the 
costs and expenses attending the same. 

" 14. Every railway company and canal company shall PubKcation 
heep at each of their stations and wharves a booh or boohs 
showing every rate for the time being charged for the 
carriage of traffic^ other than passengers and their luggage, 
from that station or wharf to any place to which they booh, 
including any rates charged under any special contract, 
and statim,g the distance from that station or wharf of 
every station, wharf, siding, or place to which any such 
rate is cha/rged, 

^^ Every such booh shall during all reasonable hours be 
open to the inspection of any person without the payment of 
any fee. 

^^ The Commissioners may from time to time, on the 
application of any person interested, mahe orders with 
respect to any particular description of traffic, requiring a 
railway company or canal company to distinguish in such 
booh how rmich of each rate is for the conveyance of the 
iraffijC on the railway or carnal, including therein tolls for 
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the use of the railway or canal, for the use of carriages or 
vessels, or for locomotive power, and how much is for other 
expenses, specifying the nature dnd detail of such other 
expenses. 

^^ Any company faiUng to comply with the provisions of 
this section shall for each offence, and in the case of a con- 
tinuing offence, for every day during which the offence 
continues, be liable to a penalty not exceeding five pounds, 
and such penalty shall he recovered and applied in the 
same manner as penalties imposed by the Railways Clauses 
Consolidation Act, 1845, and the Railways Clauses Con- 
solidation (Scotland) Act, 1845 {as the case may require), 
are for the time being recoverable and applicable J 



)} 
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application. 



Penalties 
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An application made to the Commissioners nnder this 
section is for a summons calling upon the railway com- 
pany or canal company, against whom the application is 
made, to show cause why they should not distinguish in 
the book or books therein mentioned how much of the 
rate in respect whereof the application is made, is for the 
conveyance of the particular description of tralBc therein 
named on the railway or canal in question, including 
therein tolls for the use of the railway or canal, for use 
of carriages or vessels, or for locomotive or other tractive 
power, and how muph is for other expenses, specifying 
the nature and detail of such other expenses. The applicant 
in such case must state that he is interested in 
the matter, and show how he is interested therein. 
{Order 9.) 

It is for the Commissioners on the railway or canal 
company complying with their orders as specified in 
this section, to decide whether or not any inequality of 
rates constitutes an undue preference. In certain cases 
quoted in chapter 3 of Part II. inequality has been held 
justifiable. 

The " Eailways Clauses Consolidation Act, 1845,'' is 
8 Vict. c. 16. The sections having reference to the 
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penalties imposed by the Act are 142 to 162. The 
''Eailways Clauses Consolidation (Scotland) Act, 1845/^ is 
8 Vict. c. 17, and the sections therein having reference 
to the penalties are 144 to 146. 

''15. The Commissioners shall have power to hear and Power to 

7 , . .. 7* » 7 • 7 • ^,^ Commis- 

determme any question or dispute which may arise with sionerstofix 
respect to the termdnal charges of any railway company y where ^^^^ 
such charges have not been fixed by any Act of Parliament^ 
and to decide what is a reasonable swm to be paM to any 
company for loading and unloading , covering collection, 
delivery, am^d other services of a like nature; any decision 
of the Commissioners under this section shall be binding on 
all courts and in all legal proceedings whatsoever.'* 

An application made to the Commissioners under this Pom of 
section is for a summons calling upon the railway com- *^^ ^^ 
pany against whom the application is made to show 
cause why the question or dispute therein mentioned with 
respect to the terminal charge of such company (the 
charges not having been fixed by any Act of Parliament) 
should not be heard and determined by the Commis- 
sioners, and why they should not decide what is a reason- 
able sum to be paid to such company for loading and 
unloading, covering collection, delivery, and other ser- 
vices of a like nature. The applicant must state the 
actual amount of such charges, and the amount which he 
contends that they ought to be. {Order 10.) 

For the law with respect to terminal charges, see 
Part II. 

" 16. No railway company or canal company, unless Arrangements 
expressly authorized thereto by any Act passed before the w^compwiies 
passing of this Act, shall, without the sanction of the Comr- ^i^^^^^" 
mdssioners, to be signified in such manner as they may by 
general order or otherivise direct, enter into any agreement 
whereby any control over or right to interfere in or concern- 
ing the traffic ca/rried or rates or tolls levied on any pa/rt of 



panies. 
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a ccmal is given to a railway company ^ or any persons 
managing or connected with the management of any railway; 
and any such agreement made after the commencement of 
this Act without such sanction shall he void.. 

'^ The Commissioners shall withhold their sanction from 
any such agreement which is in their opinion prejudicial to 
the interests of the public. 

^^ Not less than one month before any such agreement is so 
sanctioned, copies of the intended agreement certified under 
the hand of the secretary of the railway company or one of 
the radlway companies party or parties thereto, shall be 
deposited for public inspection at the office of the Commis- 
sioners, and also at the office of the clerk of the peace of the 
county, riding, or division in England or Ireland in which 
the head office of any ca/nal company party to the agreement 
is situate, amd at the offi^^e of the principal sheriff-clerk of 
every such county in Scotland; and notice of the intended 
agreement, setting forth the pa/rties between whom or on 
whose behalf the sa/me is intended to be made, and such 
fv/rther particulars with respect thereto as the Commissioners 
may require, shall be given by advertisement in the London, 
Edinburgh, or Dublin Gazette, according as the head office 
of any canal company party to the agreement is situate in 
England, Scotland, or Ireland, a/nd shall be sent to the 
secreta/ry or principal officer of every canal company any of 
whose ca/nals communicates with the ca/nal of any company 
party to the agreement; and shall be published in such 
other way, if any, as the Commissioners for the pwrpose of 
giving notice to all parties interested therein by order 
direct.'^ 

An application made to the Commissioners under this 
section is for them to sanction the agreement therein 
mentioned, such sanction to be signified by certificate 
under their seal. {Order 11.) 

The principal Canal Acts are in the Appendix. 

^^ VI. Every railway compa/ny owning or having the 
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management of a/ny ca^al, or part of a ca/nal, shall at all of canals by 
times heep and mamtam such ca/nal or part^ a/nd all the companies. 
reservoirs, worJcs, and conveniences thereto belonging, 
thoroughly repaired and dredged amd in good worJcing con- 
dition, am,d shall preserve the supplies of water to the samie, 
so that the whole of such canal, or part, may be at all times 
kept open and navigable for the use of all persons desirous 
to use and navigate the same without any unnecessary 
hindrance, interruption, or delay/' 

An application made to the Commissioners under this t'orm of 
section is for a summons caUing upon the railway com- plication, 
pany against whom the application is made to show cause 
why a writ of injunction should not issue against them, 
restraining them from permitting and suffering the canal 
therein mentioned, or parts thereof, or works belonging 
thereto, to remain unrepaired, or in want of dredging, or 
not in good working condition, or without proper supplies 
of water thereto; and also enjoining them to keep and 
maintain the said canal or such parts thereof, or such 
works thereto belonging, thoroughly repaired or dredged, 
or in good working condition, or to preserve the suppKes 
of water to the same. The application in such case must 
specify the obstruction, non-repair, or other defect sought 
to be remedied, and show in what part of the canal or 
works such obstruction, non-repair, or other defect exists. 
{Order 12.) 

Conveyance of Mails, 



€< 



18. Every railway company shall convey by a/ny train Conyevance 

of mails. 



all such mails as may be tendered for conveyam,ce by such 
train, whether such mails be under the charge of a guard 
appointed by the Postmaster General or not, and notrnth- 
stamding that no notice in writing requiring mails to be conn 
veyed by such train has been given to the compamy by the 
Postmaster General. 

^^ Every railway company shall afford all reaso-nable 
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facilities for the receipt and delivery of mails at any of 
their stations without requiring them to he hooTced or inter' 
posing any other delay, 

^^ Where the mails are in charge of a guard appointed 
hy the Postmaster Oeneral, every railway company shall 
permit such guard, if he thinh fit, to receive and deliver 
them at any station by himself or his assistants, rendering 
him nevertheless such aid as he may required' 

The statutes having reference to obligations on railway 
companies with respect to the conveyance of mails are, 

I & 2 Vict. c. 98 ; 7 & 8 Vict. c. 85, s. 11, and 10 & 

II Vict. c. 85, s. 16, for which see Appendix. By a 
clause inserted in each special Railway Act, the company 
is made liable to the provisions of the above General 
Acts. 



Remunera- 
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19. Every railway company shall he entitled to reason- 
able remuneration for a/ny services performed by them in 
pursua/nce of this Act with respect to the conveyance of 
mails, amd such remum,eTation shall be padd hy the Post- 
master General. 

'' Any difference between the Postmaster General and a/ny 
railway company as to the amount of such remv/ifberation, 
or as to am,y other question a/rising under this Act, shall be 
decided hy arbitration, in manner provided hy the Act of 
the Session of the first and second years of the reign of her 
present Majesty, chapter 98, or at the option of such railway 
company, by the Commissioners/^ 

The Commissioners may exercise their jurisdiction by 
any one or two of their number in cases under this section. 
{Order 53.) 

Settlement by arbitration of any difference between 
the Postmaster General and any railway company is 
enacted by the* 16th, 17th, and 18th sections of 1 & 2 
Vict. c. 98. For the statute see Appendix. The first- 
named section provides for the appointment of two 
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persons, one by the Postmaster General, and the other 
by the company ; and if these two persons cannot agree 
on the amount of remuneration or compensation, then 
to the umpirage of some Hurd person to be appointed 
previously to entering upon the inquiry. The succeeding 
section provides that companies after contracts have 
existed for a certain period may refer them to arbitrators 
to decide as to their continuance. It also provides that the 
services performed by the railway company for the Post- 
oflGlce should in nowise be interrupted or impeded thereby. 
The 18th section enacts that in all references the Post- 
master General or the company, as the case might be, 
should nominate his or their arbitrator within fourteen 
days after notice from the other party ; or, in default, it 
should be lawful for the arbitrator appointed by the party 
giving notice to name the other arbitrator, and such 
arbitrators should proceed forthwith in the reference, and 
make their award within twenty-eight days after their 
appointment, or otherwise the matter should be left to b© 
decided by the umpire, and if the umpire should refuse 
or neglect to proceed and make award for the space of 
twenty-eight days after the matt^ should have been 
referred to him, then a new umpire should be appointed 
by the two first-named arbitrators, who should in like 
manner proceed and make his award within twenty-eight 
days, or in default be superseded, and so toties quoties. 

'^ 20. Where a railway company use, maintain, or worJc, Conveyance 
or are party to any arrangement for using, maintaining, of mails on 
or working steam vessels, for the purpose of carrying on 
a communication between any towns or ports, all provisions 
contained in any Act with respect to the conveyance of mails 
by railways, shall, so far as they are applicable to the con- 
veyance of mails by steam vessels, extend to the steam vessels 
so used, maintavned, or worked/' 

The '^ Regulation of Railways Act, 1868,'^ extended the 
provisions of the Act of 1854 to passengers travelling by 
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steam-vessels used by railway companies. The eleventh 
section of the present Act further extends the Act of 1854 
to traflGlc generally on steam vessels used by railway com- 
panies ; and this twentieth section, by including the con- 
veyance of mails by steam vessels so used, puts steam 
vessels in the same category with railway trains. 

Regulations as to Comm/issioners. 

Assistant-Corn- '^ 21. The Assista/rd-GomTmssioneTs shall he subject to the 
missioners. orders of the Gow/rmssioneTS y and shall mahe su6h inquiries 
a/Tbd reports and perform such other acts amd services as 
the Oommissioners may direct ; and it shall be lawful for 
such Assistant' Oom/missioners, or either of them, to under- 
take such arbitration u/nder the Act as the Oommissioners , 
with the consent of the parties to such arbitration, may di- 
rect; and the said Assistant- Oommissioners, for the purposes 
of such inquiries, reports, amd arbitrations, shall have and 
may exercise all powers of entry, inspection, sv/mmoning 
and examimmg witnesses, requiring the production of docu- 
ments, and administering am, oath by this Act conferred 
upon the Oommissioners!' 

No Assistant- Commissioner has as yet been appointed 
under the Act. As to depositions and evidence before 
an Assistant- Commissioner, see General Orders 35 amd 36. 



Salary of Com- '^ 22. There shall be paid to each of the Oom/missioners 
missioners. ^^^^ salary, not exceeding three thousand pounds a year, 

and to each Assistam,t-Oommi8sioner such salary not exceed- 
ing fifteen hvmdred povmds a year, as the Treasury deter- 
mine. 

'' The salaries am,d expenses of the Oomm/issioners, and 
of their officers, and of the Assistant-Oommissioners, shall 
be paid out of mon^/s to be provided by Parliament. 
Assessors. f( 23. The Oommdssioners may, from time to time, in the 

exercise of any jurisdiction in this Act conferred on them, 
with the consent of the Treasury, call in the aid of one or 
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W;OTe asseaaora, who shall be persona of engineerijig or other 
technical knowledge. There shall he paid to such assessors 
such remuneration as the Treasury, upon the recommenda- 
tion of the Commissioners y may direct.** 

TKis section changes part of the 3rd section of the Act 
of 1854, and is adapted to the altered jurisdiction of the 
Commissioners. Formerly the Court of Common Pleas 
in England and the Courts of Ireland and Scotland could 
direct and prosecute inquiries by engineers, barristers, 
or other persons, as they should think prober, who, if 
directed to do so, might receive evidence on oath, and 
administer such oath. Now the Commissioners can call 
in the aid of persons of engineering or other technical 
knowledge merely as assessors. 

'^ 24. The Commissioners may from time to time appoint Appointment 
such officers a/nd clerks with such salaries as the Com/mis- ^"' 
sionerSy with the sanction of the Treasury , think fit J* 

The principal oflGlcer of the Commissioners is the Regis- The Regis- 
trar. His oflGlce is open from ten o^clock in the forenoon ^hg^ opei^' 
till five o'clock in the afternoon daily, except between the 
loth day of August and the 1st day of October, in any 
year after the year 1873, when it is to be open from eleven 
in the forenoon till two in the afternoon, and except on 
Good Friday, Easter Eve, Monday and Tuesday in Easter 
week, Christmas day, and the three following days — the 
Queen's Birthday, and Whit Monday, and Whit Tuesday, 
when the office is closed. {Order 49.) 



<( 



25. For the purposes of this Act the Commissioners Powers of 



shally subject as in this Act mentioned, have full power to 
decide all questions whether of law or of fact , and shall 
also have the following powers ; that is to say : 

^^ (a.) They may, by themselves or by any person ap^ 
pointed by them to prosecute an inquiry, enter and inspect 
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any place or building being the property or under the control 
of any railway or canal compa/ny^ the entry or vnspection of 
which appears to them requisite ; 

" (b.) They may require the attendance of all such 
persons as they thinTc fit to call before them and examine^ 
a/nd may require answers or returns to such inquiries as 
they thinhfit to mahe; 

''(c.) They may require the production of all boohs , 
papers y a/nd documents relating to the matters before them; 
(d.) They may administer a/n oath; 
(e.) They may when sitting in open court punish for 
contempt in like manner as if they were a cotcrt of record. 

^' Every person required by the Commissioners to attend 
as a witness shall be allowed such expenses as would be 
allowed to a witness attending on a subpoena before a court 
of record ; and in case of dispute as to the amount to be 
allowed, the sa/me shall be referred to a master of one of 
the superior courts, who, on request, under the hamds of the 
Commissioners, shall ascertavn a/nd certify the proper 
amount of such expenses.^* 
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costs. 



If the Commissioners at any stage of the proceedings 
think fit to direct inquiries to be made under this section 
they give notice thereof to the parties to the application, 
and may stay proceedings or any part of the proceedings 
thereon until further notice from the Commissioners. 
{Order 16.) For warrant of commitment for contempt, see 
Appendix. 

By the 86th section in the application of the Act to 
Scotland the term ^^ attending on subpoena before a 
court of record ^' means attending on citation the Court 
of Justiciary, and the Queen's and Lord Treasurer's 
Eemembrancer is to perform the duties of a master of 
one of the superior courts under the Act. It is a ques- 
tion whether the duties of a taxing master in Scotland 
under the Act are intended to be performed by this officer. 
On reference to the 34th section, post, costs are to be 
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'^ taxed in the same maimer and by the same person as if 
such proceedings were proceedings in a superior court/^ 
The last interpretation clause at the commencement of 
the Act states that the term ^^ superior courf means in 
Scotland ^' the Court of Session/' The auditor of that 
Court is its taxing officer, from which it may be fairly 
assumed that he wiU in Scotland tax any costs or ex- 
penses under the Act. 



cc 



26. Any decision or any order made by the Oomr- Orders of 
missioners for the pv/rpose of carrying into effect any of gio^JSf' 
the provisions of this Act may be made a rule or order of 
any superior court, and shall be enforced either in the 
manner directed by section 3 of the Railway and Canal 
Traffic Act, 1854, as to the writs and orders therein men- 
tioned, or in nice manner as any rule or order of such 
court, 

'^ For the purpose of carrying into effect this section, 
general rules .and orders may be made by any superior court 
in the same manner as general rules and orders may be 
made with respect to any other proceedings in such court, 

^^ The Commissioners may review and rescind or vary 
any decision or order previously made by them or any of 
them, 

^^ The Commissioners shall, in all proceedings before 
them under sections &, 11, 12, and 1^ of this Act, and may, 
if they think fit, in all other proceedings before them under 
this Act, at the instance of any party to the proceedings 
before them, and upon such security being given by the appel- 
lant as the Commissioners may direct, state a case in 
writing for the opinion of any superior court determined by 
the Commissioners upon any question which in the opinion 
of the Commissioners is a question of law. 

^^ The court to which the case is transmitted shall hear 
and determine the question or questions of law arising 
thereon, and shall thereupon reverse, affirm, or amend the 
determination in respect of which the case has been stated, 
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or remit the matter to the Commissioners with the opinion 
of the court thereon, or may mahe such other order in 
relation to the matter, and may make such order as to costs , 
as to the court may seem fit, and all such orders shall he 
final and conclusive on all parties : provided that the 
Commissioners shall not be liable to any costs in respect or 
by reason of any such appeal, 

^^ The operation of any decision or order made by the 
Commissioners shall not be stayed pending the decision of 
any such appeal, unless the Commissioners shall otherwise 
m'der. 

^^ Save as aforesaid, every decision and order of the 
Commissioners shall be final/^ 



Appeal to a 
superior court. 



Appeal to all 
the Commis- 
sioners from 
one or two of 
them. 



If either party desire to appeal to a superior court 
from the decision of the Commissioners upon any question 
which in the opinion of the Commissioners is a question 
of law, he must give notice to the other party and to the 
Registrar within fourteen days from the time when the 
decision was communicated to the parties, and therein 
state what the question of law is, and express his intention 
to apply to the Commissioners on a certain day to be 
therein named (not exceeding fourteen days from the 
date of the notice), to state a case in writing for the 
opinion of a superior court, to be determined by the Com- 
missioners upon such security being given as they may 
direct. (Order 42.) 

If either party desire a re-hearing by all the Com- 
missioners of any decision or order made by any one or 
two of their number, he must give notice to the other 
party and to the Registrar within fourteen days from the 
time when the decision or order was communicated to 
the parties, and therein express his desire to have the 
same re-heard, wholly or in part, and his intention to 
apply to the Commissioners on a certain day to be 
therein named (not exceeding fourteen days from the 
date of the notice) , to re-hear the same, specifying the 
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question upon which he requires such re-hearing. 
{Order 43.) 

An appKcation to the Commissioners to review and Alteration or 
rescind or vary any decision or order previously made by o^era^"*^ °^ 
them must be made within twenty-eight days after the 
decision or order shall have been communicated to the 
parties, unless the Commissioners think fit to enlarge 
the time for making such application. {Order 41.) 

The superior courts mentioned in this section mean 
in England and Ireland any of Her Majesty's superior 
courts at Westminster and Dublin respectively, and in 
Scotland the Court of Session. 



C€ 



27. The Oommissioners shall ait at such times and in Sittings of 
such places, and conduct thei/r proceedings in siLch manner gi^^^gf' 
as may seem to them most convenient for the speedy despatch 
of business; they may, subject as in this Act mentioned, 
sit either together or separately, and either in private or in 
open cov/rt; but any complaint made to them shall, on the 
application of any party to the complaint, be heard and 
determined in open cov/rt.*' 

See General Order 53. (Appendix.) 

^' 28. The costs of a/nd incidental to any proceeding before Costs. 
the Gom/missiorhers shall be in the discretion of the Com- 
missioners/^ 

Costs are taxed upon the order of the Commissioners How taxed and 

_ _ recovered 

by which they are payable, and when taxed may be 
recovered by making such order a rule of any superior 
court in the ordinary way and issuing execution upon 
such rule, or may be recovered in any other manner ac- 
cording to the practice of the said court. {Order 40.) 

The latter portion of this order evidently refers to the 
practice of the Court of Session in Scotland, which differs 
&om that of England and Ireland in the matter of rules 
of court. By the practice of the Court of Session an 
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ordinary action to enforce payment of costs granted by 
the Commissioners is necessary, unless in the case of a 
submission to the CommissiLrs, when both parties 
consent to the award by the Commissioners being 
registered in the books of council and session for execu- 
tion, which would be equivalent to a rule of Court in 
England. 

Several cases with respect to costs will be found in 
Part II. 

Powerof Com- '' 29. The Oonvmissioners may at any timeafter thepassing 
make^geneiS ofthis Act and from time to time make such general orders 
orders. as may he requisite for thejregulation of proceedings before 

them, including applications for a/ad the staling of cases 
for appeal y and also for prescribing y directing y or regulating 
any matter which they are authorized by this Act toprescribe, 
direct, or regulate by general order, and also for enabling 
the Commissioners in cases to be specified in such general 
orders to exercise their jurisdiction by any one or two of 
their number; provided, that any person aggrieved by any 
decision or order made in any case so specified may require 
a rc'hearing by all the Commissioners ; they may further 
muke regulations for enabling them to carry into effect the 
provisions of this Act, and may from time to time revoke 
and alter any general orders or regulations made inpur' 
suance of this Act. Every general order, and every 
alteration in a general order, made in pwrsuance of this 
section shall be submitted to the Lord Chancellor for 
approval, and shall not come into force until it shall be 
approved by him, 

^^ Every general order purporting to be made in pursuance 
of this Act, shall, immediately after the making thereof, be 
laid before both Houses of Parliament, if Parliament be 
then sitting, or if Parliament be not then sitting, within 
seven days after the then next meeting of Parliament, and 
if either House of Parliament by a resolution passed within 
two months after such general order has been so laid before 
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the said Hovse, resolve that the whole or any pa/rt of such 
general order ought not to continue inforce^ the sa/me shall 
after the date of suchm resoluUon cease to be of any force, 
without prejudice nevertheless to the making of any other 
general order in its place, or to anything done in pursuance 
of such general order before the date of such resolution ; 
but, subject as aforesaid, every general order purporting 
to be made in pursuance of this Act shall be deemed to 
have been duly made and within the powers of this Act, 
and shall have effect as if it had been enacted in this Act,'' 

By this section the general orders made by the Com- 
missioners can be revoked or altered in manner therein 
provided. The orders remain in force unless so altered 
or revoked, or if either House of Parliament, by a resolu- 
tion passed within two months after every general order 
has been laid before the House, resolve that the whole or 
part of such general order ought not to continue in force. 

In the construction of the orders and the forms therein Interpretation 
referred to, words importing the singular number include ®^°''^®"' 
the plural, and words importing the plural number include 
the singular number, and the following terms (if not 
inconsistent with the context or subject matter) have the 
respective meanings hereinafter assigned to them, that 
is to say : ^^ application " includes complaint under the 
Act, '^ applicant ^^ includes any complainant under the 
Act, and ^' defendants " mean the persons or company 
against whom the application or complaint is made, 
{Order 1.) 

^'30. Every document purporting to be signed by the Evidence of 
Commissioners, or any one of them, shall be received in "*^"™®^*^' 
evidence without proof of such signature, and until the 
contrary is proved shall be deemed to have been so signed 
and to have been duly executed or issued by the Gom/mis- 
sioners. 
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Commission- '^31. The Oommissioners shall, once in every year, make 

GFS to Tnftlf ft 

annual reports. (^ report to Her Majesty of their proceedings under this Act 

during the past year, and such report shall he laid before 
both Houses of Parliament within fourteen days after the 
m^Tcing thereof if Parliament is then sitting, and if not, 
then within fourteen days after the next meeting of Parlia- 
ment,'* 

Miscellaneous. 

Determination '^32. The Commissioners may, at any time after the 
passing of this Act, by general order, with the concurrence 
of the Treasury, appoint the fees to be taken in relation to 
proceedings before them, and may from time to tirae, by 
. general order, with the like concurrence, increase, reduce, 
or abolish all or any of such fees, and appoint new fees to 
be taken in relation to such proceedings.^ 



of fees. 



if 



' For the table of fees issued by the Commissioiiers, see 
Appendix. 

Collection of ^'33. The Public Offices Fees Act, 1866, shall apply to 

Vict. c. 76. cbll f^^s taken in relation to any proceedings before the 

Commissioners . 

^^ Any fee or payment in the natv/re or lieu of a fee paid 
in respect of any proceedings before the Commissioners 
and collected otherwise than by means of stamps shall be 
paid into the receipt of Her Majesty's Exchequer in such 
manner as the Treasury from time to time direct, and 
carried to the Consolidated Fund" 

The Lords Commissioners of Her Majesty's Treasury, 
in pursuance of the '^Public OflGlces Fees Act, 1866,'^ have 
issued a notice with respect to the stamps, for which see 
Appendix. 

* 

Taxation of ff 34, The costs, charges, and expenses of and incidental 

to any proceedings before the Com/missioners which are 
incurred by any person shall, if required, be taxed in the 
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same manner and hy the same persons as if such proceed" 
ings were proceedings in a superior court J^ 

In England and Ireland the costs are taxed by the 
usual taxing master, and in Scotland by the auditor of the 
Court of Session. See remarks on section 25, ante, p. 36. 

^^ 35. Any notice required or authorized to he given under Notices how 
this Act may he in writing or in print y or partly in to be given. 
writing and partly in print, and may he sent hy post, and 
if sent hy post shall he deemed to have been received at the 
time when the letter containing the same would have heen 
delivered in the ordinary course of the post; and in 
proving such sending it shall he sufficient to prove that the 
letter containing the notice was prepaid and properly 
addressed and put into a post office. 

'' 36. In the application of this Act to Scotland — ^/|ct to°'' 

'^ (1.) The term ^attending on subpoena before a Court Scotland. 
of Record^ means attending on citation the Gov/rt of 
Justiciary : 

^^ (2.) The Queen's and Lord Treasurer's Remembrancer 
shall perform the duties of a master of one of the superior 
courts under this Act'' 

See remarks on section 25, a/ntey p. 36. 

Temporary Provisions, 

^' 37. This Act shall continue in force for five years next Duration of 
aft&r the passing of this Act, and thenceforth until the end powers of 
of the then next Session of Parliament ; hut the expiration 
of this Act shall not affect the validity of anything dons 
before such expirationJ 
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The Act passed on 31st July, 1873. 
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PART II. 



CHAPTER I. 
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APPLICATION AND EXTENT OP " EAILWAY AND CANAL TKAPPIC 

ACT, 1854/' 



Jurisdiction 
of Court of 
Chancery or 
Att.-Gen. not 
aboliflhed. 



THE Act of 1854, though it gave powers to courts of 
common law, did not by giving concurrent jurisdic- 
tion abolish or abridge the jurisdiction of the Court of 
Chancery or the power of the Attorney-General. {Att.- 
Oen. and Great Northern Railway Company, 1 Drew & 
. S. 154; Bojxendale and West Midland Railway Com- 
pany, 3 Griff. 650, aflSrmed on appeal, 7 L. T. N. S. 
279, C.) 
Design of Act. The Act was designed to afford a remedy against an 
undue preference or undue prejudice to a particular indi- 
vidual or class in respect of the traffic on a railway or 
canal, and was not intended to apply to the case of a 
breach or neglect by a company of a public duty which 
was already susceptible of redress by mandamus or in- 
dictment. {Bennett and Manchester, Sheffield and Idvr' 
colnshire Railway Company, 6 C. B. N. S. 707.) In this 
case the company were the proprietors of the Grimsby 
Old Docks, also of another dock called the Grimsby New 
Dock, communicating with their railway. By Act of 
Parliament the company were authorized and required to 
maintain the old dock and the approach thereto of a 
given depth. It was held that the failure to perform 
this duty, so that the dock and its approach became 
silted up, and the depth of water therein insufficient for 
vessels to get to the wharfs adjoining, was not the 
subject of redress under the Act, although it was sug- 
gested that the object of the company was to discourage 
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the traffic to the old dock^ and to divert it to the 
new one. 

In commenting on the Act in Attorney- General v. 
Great Northern Bwilway, 29 L. J. Ch. 801, which was a 
suit to restrain the company fipom dealing in coal, Kin- 
dersley, V.-C, observed : — 

" It is said that there is another Act of Parliament which bears Judgment of 
on the question, namely, the Act of 17 & 18 Vict. c. 31, and sections Kinderslej, 
2, 3, and 6, have been referred to. It is said that under this Act 
there is another remedy given by application to the Court of 
Common Fleas, and that is the course which ought to be taken. 
Now upon reading that Act of Parliament, it appears to me that it 
applies to ca^es of a totally different character and nature from, that 
which is now before the Court. This Act of Parliament was meant 
to provide for a case of this sort. It may be that a railway company 
or a canal company to which it applies as well as to a railway 
company acting as carriers, may favour some individuals to the 
detriment of others, and so give preference to dealers in a particular 
article. The object of this Act was to prevent that. Now it is 
clear that the grievance which this Act was intended to prevent 
was, when a certain individual was suffering detriment by reason of 
the company not acting impartially between that individual ' and 
some other person ; or it might happen between two companies. 
But it must be a case of private mischief, arising £L*om partiality on 
the part of the railway with respect to the carriage of the goods of 
those individuals. It does not apply to the case where the public 
(that is, the Attorney-General on the part of the public) is com- 
plaining, not that you are carrying A.'s goods in preference to B.'s 
goods, but that there is a general detriment, not to any particular 
individual — ^not even to coal owners in particular — ^but a detriment 
to the public, who are the consumers of the coal. That is the 
complaint ; and this Act does not appear to touch that question in 
the smallest degree, I may observe that with regard to this Act, 
the third section says that if any person is aggrieved by any such 
act of a railway, he may apply to the Court of Common Pleas, 
which Court is authorized to give a remedy in the shape of an 
injunction. Then comes the sixth clause, which prescribes this : — 
' That nothing herein contained shall take away or diminish any 
rights, remedies or privileges of any person or company against any 
railway or canal, or railway and canal company under the existing 
law.' So that here, although they are prescribing a particular 
remedy for the benefit of individuals, it is expressly said : — * We 
do not mean to disturb your existing rights, whatever they are, but 
we are giving you this as an additional benefit.* It is sufficient to 
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Proceedings 
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Running 
through trains. 
Public incon- 



say that the Act of Parliament appears to me to be addressed to a 
subject totally different from that which is now under con- 
sideration.** 

The 13th section of the present Act extends the pro- 
vision for complaints which can now be made to the 
Commissioners by a municipal or other public corporation, 
local or harbour board without proof that the complainants 
are aggrieved by the contravention. The complaint 
cannot be entertained without a certificate from the 
Board of Trade as stated in the section. 

Complaints against railway companies must be specific : 
for instance, a rule merely cfiJling on them to show cause 
why they should not act in compliance with the statute 
was held too vague. [Ma/rriot In re London and South 
Western Railway, 3 Jur. N. S. 493 ; 26 L. J. C. P. 154.) 

Before applying to the Court of Common Pleas for an 
injunction to a railway company the complainant was 
bound to make a full representation to the company of 
the grievance of which he sought redress, and in general 
it was only on the failure of such application that he was 
to come to the Court. {Oooper v. London and South 
Western Railway Oompa^iy, 4 Jur. N. S. 762, C. P. See 
section 7 of the Act of 1873.) 

An attachment against a railway company for dis- 
obedience to a writ enjoining them to desist irom giving 
an undue preference in respect of the carriage of coals 
&om certain places to other places mentioned in the 
order was refused, the affidavits on the part of the com- 
pany showing a bond fide endeavour to conform to the 
order of the Court, although it appeared that the re- 
formed scale of charges still operated in some other 
respects injuriously to the interests of the complainants 
and advantageously to other parties. {Ransom v. Eastern 
Counties Railujay Company, 4 C. B. N. S. 159 ; 4 Jur. 
N. S. 859.) 

To justify the interference of the Court of Common 
Pleas to enforce the running of through trains by the 
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most direct route, it was not suflGlcient to show a case of venience 
individual grievance, but a case must be estabUshed of f^^^ZTr. 
public inconvenience which could be reasonably over- ^''ence. 
come. Thus the Court refused to enforce the running 
of through trains on a, continuous line of railway, under 
the second branch of section 2 of the Act, because it 
was not shown that public convenience required it. 
They would not interfere at the instance of an individual 
where there was a continuous line by which through 
tickets' might be obtained, though by a somewhat longer 
route, as no additional cost or serious loss of time was 
thereby incurred and no substantial inconvenience 
thereby occasioned to the public, and it appeared that 
no complaints had been made of the existing accommoda- 
tion. (Re Barrett and Great Northern Railway Company, 
and Midland Railway Company, 1 0. B. N. S. 423 ; 26 
L. J. C. P. 83 i 8. c. 28 L. T. 254.) 
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CHAPTER n. 

UNDUE PEEFEBBNCE GENERALLY. 

Railway or canal companies are prohibited from giving 
persons or companies trafficking with them any, undue 
advantage or unreasonable favour and from subjecting 
them to any unreasonable prejudice or unfair disadvan- 
tage. This rule also applies to the various descriptions 
of traffic. 

Should railway and canal companies engage in any 
undertakings distinct from those of railway or canal 
companies, they are prohibited from giving undue pre- 
ference to themselves in these capacities. 

The application of these rules will now be considered. 
To trader A company made an agreement with A, to carry for 

^(Lge. \ijii coals during three years from Peterborough to 

various places on their line of railway at certain rates. 
B,y a coal merchant at Ipswich, sent coals (which had 
been brought to that port by sea) to various places on 
the same line of railway, and the company charged him a 
much larger sum per ton in proportion to the distance 
over which his coals were carried, than the company, 
charged to J.., the professed object of the difference being 
'to enable A, (whose coal came to Peterborough by rail- 
way) to compete in the coal trade of the district with J9., 
who had the advantage of having his coals brought to 
* Ipswich by sea. This was held to give an imdue pre- 

ference to A, The same company made a scale of 
charges for the carriage of coals from Peterborough and 
Ipswich respectively to various places, the effect of 
which was to diminish the natural advantages which the 
Ipswich dealers possessed over those of Peterborough 
from their greater proximity to those places by an- 
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nihilating (in point of expense of carriage) in favour of 
the latter a certain portion of the distance between 
Peterborough and those places, and this was held an 
undue preference of the Peterborough dealers over those 
of Ipswich. (Bansome v. Eastern Counties Railway 
Oompany,A 0. B. N. S. 135 j 4 Jur. N. S. 284 j 27 L. J. 
C. P. 166.) 

A railway company cannot, with a view of introducing In order to 
certain traffic in their district to another part of the particular 
country, make special arrangements for its carriage at a *^*^e. 
lower rate than* their ordinary charge. (Oxldde v. 
North-Eastern Railway Company, 1 0. B. N. S. 454 ; 3 
Jut. N. S. 637 ; 26 L. J. C. P. 129.) In this case the 
company, from a desire to introduce the northern coke 
into Staffordshire, made special arrangements with cer- 
tain merchants for the carriage of coal and coke at a 
lower rate than their ordinary charge, there being nothing 
to show that the pecuniary interests of the company were 
affected. The lowering of the rate for this traffic was 
held to be giving it an undue preference. 

A railway company will not be permitted to charge a To particular 
particular suiii per ton for conveyance of goods, provided *^"'^''- 
they are consigned to their own agents ; and if consigned 
to any one else, to charge an additional amount. This 
was held ground for an injunction against a company 
possessed of a line from B. to C. and who advertised to 
convey goods from A. to C. (in conjunction with another 
company) at the rate of hs. per ton, provided they were 
consigned to their own agents at those respective places, 
but if consigned through any one else they charged 
25. &d. per ton more. A rule was made absolute with ^te^e^SJsts^^* 
costs, although it prayed a writ enjoining the company granted, 
to charge an equal rate for the carriage from A. to 0., 
and the writ was granted as from B. to C. only. (Baxen- . . 

daley. North Devon Railway Company, 3 C. B. N. S. 324.) ofnatSrai ad- 

Bvery one has a right to the natural advantages which ^^^^^jJ\o°^ 
have been acquired by the proximity of his land, and a Kne. 

E 
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railway company is not justified in depriving him of it 
by allowing to another not so favourably situated the 
expense which the latter has incurred in connecting his 
land with the railway, in a reduced charge at which they 
carry his goods on their railway. Further, if a railway 
company carry coals along their line from a coUiery at a 
lower rate of charges .than coals from other coal pits 
situate in the same locality, in consequence of a threat 
from the owner of the colliery to construct another rail- 
way by which the traffic would be diverted if the com- 
pany did not consent to carry at such lower rate, is an 
undue preference by the railway company. (Harris v. 
Oochermouth and WorMngton Rodlway Company, 3 0. B. 
N. S. 693 j 4 Jut. N. S. 239; 27 L. J. C. P. 162.) In 
giving judgment in this case, Cockburn, C. J., observed : 

Judgment of " I quite agree that this Court has intimated, if not absolutely 

C J oxTthis <l6cided, that a company is entitled to take into consideration any 
point! circumstances either of a general or of a local and peculiar character 

in considering the rate of charge which they will impose upon any 
particular traffic. As, for instance, if a company were to lay down 
a rule, ^hat if a certain large quantity of goods were brought 
to be conveyed they could charge less for the conveyance of that 
large quantity than they would for the conveyance of a less quantity, 
regard being had to the cost of working the particular line, that 
would be -a Tery fair ground to justify them in making a distinction 
between the case of a person who sent a ton of goods at a time and 
a person who sent only a hundredweight. So also if a company 
were to make a distinction between terminal traffic and intermediate 
traffic, there might be very fur and sufficient reason for their so 
doing. As, for instance, in respect of terminal traffic, there might be 
competition with another railway; and in respect of terminal traffic 
as distinguished from intermediate traffic, it might well be they could 
affi)rd to carry goods over the whole line cheaper, or proportionably 
so, than they could over an intermediate part of the line. But in all 
such cases the general public would be treated with perfect equality, 
although, as regards the charges between one place and another, 
there might be an apparent, though, for the reasons I have referred 
to, no real injustice. But those cases are very different from the pre- 
sent. Here there are collieries situate in the same locality, and a 
distinction is made between them upon the ground that L. or his 
' tenants would send their coals by some other conveyance, either by 
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the ordinary mode or by some railway which L. would be induced to 
construct if the company did not give him this advantage over others 
who are competing with him in the sale of coals. In my opinion that is 
not a sufficient ground for making the distinction. Whatever rule 
the company may lay down, it ought to be a rule applicable to all 
persons similarly circumstanced. I do not think that this is such a 
rule. It is plain that if we were to take into consideration the cir- 
cumstances on which counsel relied, there is no case in which we 
should not be called on to enter into a consideration of the various 
circumstances which may influence one person as distinguished from 
another in sending his goods by a particular railway. Circumstances 
differ in every individual case, and it might always be a question of 
how far the company would be justified in making particular bar- 
gains. I do not think it was the intention of the Legislature, or its 
policy when railways were constituted, that they should have the 
power of making bargains with particular individuals so as to give 
them advantages and subject others to corresponding disadvantages. 
The intention of the Legislature was, I think, to give equal advan- 
tages, so far as the rate of charge is concerned, to all individuals 
similarly circumstanced ; and that a railway company, although they 
should have had a right to lay down certain rules in reference to 
particular circumstances, provided they act bond fide with regard to 
their own interests and the interests of the public, should not be at 
liberty to make particular bargains with particular individuals, 
whereby one person is benefited and another injured.** 
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A preference given by a railway company to ^ cus- To perse 
tomer who engaged to employ other lines of the com- ^L^JSct 
pany for traflSo distinct jfrom and miconnected with that lines of same 

. , . . company. 

in respect of which such preference was given, is an 
undue preference. (^Baxendale v. Oreat Western EaiU 
way Oompany, 4 Jur. N. S. 1241 ; 5 C. B. N. S. 309 j 
28 L. J. 0. P. 69.) 

Between the same parties an undue preference was Collecting and 
also held to exist as follows. The company formerly g^| free of 
charged a uniform rate of 3«. 6c?. per ton on all goods charge, 
conveyed on their Hne between R. and P. The gooda 
were collected and delivered both by the company and 
the complainants at a charge of 48. 10c?. per ton. The 
company, who had power under their Acts to impose 
their own rates of charge for carrying, but no power to 
impose tolls for collecting and delivering, raised the 



52 UNDUE PBBFBRENCB GENERALLY. 

charge for carrying to 8«. 4c?., being the aggregate of the 
above two charges, with an intimation to the public that 
they would collect and deliver goods firee jfrom all charge. 
The real purpose of this arrangement was to compel 
persons desiring to have their goods conveyed by the 
railway, to employ the company to collect and deliver 
such goods, and thus to secure this business and the 
profits on it to the company, as well as to exclude the 
complainants from competing with them in this depart- 
ment of business. This arrangement was held to be an 
undue preference to the company in their separate capa- 
city of carriers, other than on the Kne of railway, and 
also an undue prejudice to the complainants. {Baxendale 
V. Cheat Western Bmlway Company, 5 C. B. N. S. 336 ; 
28 L. J. C. P. 81 j 4 Jur. N. S. 1279.) 

The judgment of the Court in this case was delivered 
by Cookbum, C. J., who said : — 

Judpaent of '* The mam stand made by the counsel for the company was on the 

Cockburn, ground, first, that although the Legislature has imposed on railway 

companies the obligation of affording accommodation on equal terms 
to the public, it cannot have been the intention to deprive them of 
the light possessed by all trading companies, as well as by indi- 
viduals, of using their property and managing their affairs within the 
scope of the purposes for which they are constituted in such manner 
as they think most to their advantage ; and secondly, that in the 
present instance the company had by Act of Parliament the power 
of raising their tolls at their own will and pleasure, provided they 
raise them equally as against all persons ; that here they have raised 
them equally against all, and that it wds not within the authority of 
this Court to ^ limits to the amount of accommodation which the 
<)ompany might think proper to afford gratuitously, beyond the con- 
veyance by the railway for which the toll was charged. We think 
there is little difficulty in disposing of this argument. It is abun- 
dantly clear, fr(Hn the statutory enactments which enjoin on railway 
companies the obligation to afford accommodation on equal and 
reasonable terms, and from the provisions of the statute by which 
jurisdiction is given to this Court against the affording of imdue 
preference or the imposing of undue prejudice or disadvantage, that 
it was not the intention of the Legislature to leave to railway com- 
panies the unfettered exercise of their rights as proprietors of their 
respective lines; but in return for the great power which it has 
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conceded to them, and the monopoly of the carrying business of the 
country, which in a great degree they have been enabled to acquire, 
it has imposed upon them the obligation of affording accommodation 
on equal terms to the whole of the public. The policy and justice 
of such a requirement are manifest, it being obvious that the powers 
of a railway company and its monopoly, under the impossibility of 
all competition, might otherwise be conyerted into a means of very 
grievous oppression by a difference in point of charge or in point of 
accommodation made in favour of one man at the expense of 
another, or by disadvantages in respect either of charge or accom- 
modation imposed on one as compared with another. And it is plain 
that the oppressive effects of such inequality will be equally great, 
whether its motive and operation be to benefit third parties or the 
railway company itself. Such being plainly the intention of the 
Legislature, and this Court having been constituted the tribunal by 
which any injustice or inequality of the working of the railway 
system as between the companies and the public is to be redressed, 
we must endeavour to prevent any injustice either in the rate of 
charge or the degree of acconunodation afforded. At the same 
time we must carefully avoid interfering, except where absolutely 
necessary for the above purpose, with the ordinary rights which 
(subject to the before-named qualification) a railway company in 
common with every other company or individual possesses of 
regulating and managing its own affairs, either with regard to 
charges or accommodation, or to the agreements and bargains it 
may make in its particular business. Greater difficulty, no doubt, 
arises in dealing with cases in which the purpose and effect of the 
matter to be considered, although it may incidentally have the 
effect of prejudicing third parties, is in reality to benefit the com- 
pany itself, than in which the immediate object is to give an undue 
advantage for the benefit of a third party. Yet we think that no 
serious difficulty will be found in ascertaining the principles on 
which the authority of the Court should be exercised. It may be 
convenient, in the first place, to advert to a jiistinction, not always 
kept sight of in argiunent, between cases in which the interest of 
the company sought to be promoted by the regulation or act com- 
plained of is one which arises with reference to the railway itself 
as to which the question occurs, and those in which the benefit 
sought to be obtained by the company is one which has reference to 
interests distinct from those of the particular railway, as where, for 
example, the company are the proprietors of another railway, or 
carry on some other business. In the latter class of cases, it 
appears to us clear that the company must be taken to be quoad the 
particular railway, in the position of third parties, and that they 
cannot, with a view to such separate interests, give an undue 
preference or impose an unreasonable disadvantage, any more than 
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tliat they could do so to promote the interests of any other party. 
Thus, if a railway company, being the promoters of one line from 
A. to B. and of another line from C. to D., were in order to obtain 
the custom of a particular individual on the first of those lines, on 
which they might be subject to competition from a rival line, agree 
to convey his goods from C. to D., at a cheaper rate than those of 
another person using only the latter line ; or if a railway company 
carrying on, in addition to its business as carriers on the line, that 
of carriers to and from the termini of the railway, were, with a view 
to obtain additional custom in the latter, to carry on the railway for 
those who employed them as carriers to * and from the railway at a 
lower rate than those who did not ; in both these cases we should 
have no difficulty in holding that the company must be considered, 
as regards those separate interests, in the light of third parties, and 
that they cannot promote those interests at the expense of the 
right of the public to that equality on the particular railway which 
it was the intention of the Act of Parliament to secure. Greater 
difficulty and nicety arise in dealing with cases in which the purpose 
and effect of the thing complained of is the benefit of the company 
in their character of proprietors of a particular railway. Li these 
cases the Court might feel greater reluctance to interpose, partly 
from an unwillingness to interfere with the parties in the man- 
agement of their own affairs for their own advantage, partly 
from a disposition to give companies credit for acting on an 
enlightened view of their own interests as identified with 
those of the public ; yet if the Court became clearly satisfied 
that the company were seeking to promote its own advantage by 
e8tat}lishing an inequality which was unreasonable imder the circum- 
stances, and operated imfairly and injuriously on particular individuals, 
or that it was affording to one person or set of persons an advan- 
tage which it would not afford to another under similar circumstances, 
this Court would not hesitate to interfere to prevent such a result, 
although by so doing they might prevent the company from securing 
all the profit that it might otherwise derive from the use of its pro- 
perty. Thus, were a complaint made that a railway company, as 
between two intermediate stations, charged a higher rate than was due 
to the intermediate space in proportion to the charge made on the 
entire line of railway, this Court, if it were made to appear that the 
disproportion was not justified by the circumstances of the traffic — ^in 
other words, was an undue prejudice or unreasonable disadvantage to 
those using the part of the railway in question — ^would interfere to 
set aside such arrangement. So again, if an arrangement was made 
by a railway company whereby persons bj^ging a larger amount of 
traffic to the railway should have their goods carried on more favour- 
able terms than those bringing a less quantity, although the Court 
might uphold such an arrangement as an ordinary incident of com- 
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mercial economy, provided the sam& advantages were extended to all 
persons under the like circumstances ; yet it would assuredly insist on 
the latter condition, and would interfere in the case of any special 
agreement by which the company had secured to a particular indi- 
vidual the benefit of such an agreement to the exclusion of others, or 
even where an attempt had been made, by keeping the agreement 
secret, to make it operate unduly to the prejudice of third parties. 
This reasoning appears to us effectually to dispose of the argument 
that the Court cannot interfere to prevent a railway company from 
fixing the rate of tolls to be taken on its railway in such manner as 
shall best promote its own interests, in cases where, by so doing, the 
company subjects others to unreasonable disadvantage, or operates to 
their prejudice by giving undue preferences to third parties. We 
proceed to consider the second ground taken by the defendants, which 
is in substance, that, having power to raise their rates of charge for 
carrying on their line, and having done so equally as regards all, they 
do not come within the statutory prohibition against undue prefer- 
ence or undue prejudice by affording other accommodation in addi- 
tion to that of carrying on their line. We think this argument rests 
on two obvious fallacies— that of supposing the charge in question is 
one made by the company, in reference to their character and inte- 
rest with respect to the railway ; whereas, in reality, the charge is 
made by them in a character and interest independent of the railway, 
namely, as carriers to and from the termini of the railway ; and 
secondly, that the company can convert that which is in reality a 
charge for collecting and delivering, as well as for carrying, into one for 
carrying only, by afiSixing to it the latter denomination in the table of 
fares. It is true, no doubt, that the Companies' Acts give them power 
to impose their own rates of charge for the carriage of this description 
of traffic ; but these Acts give them power to impose tolls or charges 
for collecting and delivering, and it is palpably an abuse of their 
powers if, under the name of a charge for carrying on their line, they 
impose, otherwise than with the assent of the parties concerned, a 
charge for a totally different thing ; and again, although the Legisla- 
ture has conferred the power of imposing rates and charges, it has 
annexed to this power the obligation of imposing such rates equally, 
and the company cannot be permitted to evade this obligation by 
colourably pretending that that is a charge for carriage only, which 
is in fact a charge for other things as well as for carriage. The Court 
is bound to look at the transaction in its true light, and cannot suffer 
itself to be diverted from its duty of interfering to prevent, in effect, 
what is such an injustice, as it was the purpose of the Legislature to 
prevent, because the transaction is attempted to be covered over by 
a transparent disguise. Looking, then, at the alteration in the tolls 
in its true light, we are of opinion that the arrangement is objection- 
able, both as an undue preference given on the one hand, and as an 
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unreasonable disadyantage imposed on the other. It is an undue 
pi^erence to the company in Uieir separate capacity of carriers other 
than on the line of railway, inasmuch as they thereby practically secure 
to themselyes the monopoly of the last mentioned traffic, to the entire 
exclusion of the complainants and all others. It is an imdue pre- 
judice and an unreasonable disadvantage imposed on the complainants, 
inasmuch as it is plain that their goods, and those of all persons em- 
ploying them, as, indeed, the goods of all persons other than those 
who employ the company to collect anddeliyer, must be subjected, as 
compared with the goods of the latter, twice over to the expense 
attendant on collecting and delivering, if they employ others to collect 
and deliver for them, or to an unnecessary charge if they require no 
such accommodation.** 

To company as Following out the principle laid down in this case^ it 

carriers from ' i • -i i xi j x-i i *i i -i i. 

stations. "^^s decided that, though a railway company had been in 

the habit of carrying goods between the termini of their 
Hne according to a tariff of rates from which they made 
deductions to persons who brought or took away their 
goods to or fipom the termini up to a certain day, when 
they put a stop to these deductions with a view to exclude 
other carriers jfrom competing with them as such; yet 
this was an undue prejudice to all such customers as did 
not desire to have their goods collected and delivered for 
them. {Garton y. Oreat Western Railway Company, 5 
C. B. N. S. 669; 5 Jur.N. S. 685; 28 L. J. C. P. 158.) 

In a somewhat similar case it was held that a railway 
company has no right to impose a charge for the convey- 
ance of goods to or from their station when the customer 
does not require such service to be performed by them. 
{Oartonv. Bristol and Exeter Radlway Company, 6 C. B. N. S. 
639; 5 Jur. N. S. 1313; 28 L. J. C. P. 306.) In this case 
the company closed its goods station at 5. 15 p.m. against 
all persons except its agent, who had a receiving-house 
about a mile distant, and from whom^the company re- 
ceived goods up to 8 P.M. For the conveyance of goods 
from the receiving-house to the station the agent charged 
Is. Bd, per ton on all goods above three hundredweight, 
and 3c?. for each package below that weight. Upon the 
complaint of a rival carrier, it was held that the refusal to 
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receive goods sent by him to the station at 5.15. p.m. nn- 
less sent through the receiving-house of tlie agent, was 
imposing upon him an undue prejudice, although it was 
sworn on the part of the company that the goods so 
brought to the station by their agent came there properly 
classified, weighed, and prepared for loading. It was 
also in this case held that the company created an undue 
preference by making special contracts with certain Under special 
grocers and ironmongers at Bridgwater, under which ^^^'^*^- 
the former agreed to carry all the grocery and iron- 
mongery goods of the latter between Bristol and Bridg- 
water at a uniform rate of 6». per ton, including delivery, 
while the general rate of charge for the carriage of goods 
between these two towns was 6s. 8c?. per ton for first class, 
8^. 46?. for second class, 12s. 6d, for third class, and 
168, 8d. for fourth class. This decision proceeded on the 
ground that it did not appear that the diminished charge 
was justified by any special circumstance of advantage to 
the company, or to meet competition for another railway 
or any other mode of carriage. 

A railway company cannot give a preference to a To one of the 
carrier (who also acted as superintendent of their goods offlS^ 
traffic) to hold himself out as their agent for the receipt 
of goods to be carried on their line and his office as the 
receiving house of the company, and goods were received 
by him at that place wUhout requiring the senders to sign 
conditions which the company required aU other carriers 
who brought goods to their stations to sign. {Baxendale 
in re and Bristol and Exeter Badlway Company, 11 C. B. 
N. S. 787.) 

Trading in coal is not within the powers of a railway Railway com- 
company; and upon an information filed against the tract in coal. 
Great Northern Eailway Company, alleging the illegality 
thereof and the public mischief that would arise there- 
from, an injunction was granted with costs to restrain the 
company from such trading in future, and from applying 
any of their funds to such purposes. In the circura- 
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stances the company were allowed to sell the coal they 
had already purchased, and which was then actually on 
hand. {Attorney General v. Great Northern Railway 
Company, 2 L. T. N. S. Ch. 653 ; 1 D. & S. 154; 29 L. J. 
Ch. 794; 4 Jut. N. S. 1006.) 
Inventions or It is an undue prejudice to prevent a carrier applying 

improyements. • x- • • i» i j« i 

any new invention, or improvement for locomotion, where 
it appears that no damage is caused by such. For in- 
stance : — ^The right of traverse by the public on a canal 
cannot be confined within the state of science as it existed 
when the undertaking was projected. The public may 
adapt the inventions and discoveries of practical science 
to secure a more complete and efficient enjoyment of rights 
conferred, but such inventions and discoveries must not 
interfere with or endanger the existence of the property 
in or over which such rights exist. For instance, a carrier 
may claim a right to navigate a canal with boats pro- 
pelled by steam, both for carrying as well as drawing 
barges, and in a case of this nature it was held in the 
Court of Chancery upon a bill to establish this right, after 
experiments made by an engineer at the request of the 
Court, that the plaintiff had a right to adapt modem 
improvements to the enjoyment of his rights, provided 
such improvements did not injure the canal or tend to 
destroy its existence. {Case v. Midland Counties Rail- 
way Company, 28 L. J. Ch. 727; 5 Jur. N. S. 1017.) 
Carrier cannot Though a carrier cannot compel a railway company to 
p^y to uS?oad ^iilo^d his goods and deliver the same by placing them 
l^at^'^"^ in or adjacent to his waggons jfree of extra charge, yet 
he might be entitled to reKef should the company afford 
facilities to a rival carrier by delivering goods As above- 
mentioned without extra charge. (Cooper v, London and 
South" Western Railway Company, 4 Jur. N". S. 762 ; 4 C. B. 
738 ; 27 L. J. C. P. 324.) The company had been in the 
habit of unloading goods coming by railway from South- 
ampton Docks, consigned to carriei*s in London, out of 
their trucks, and of placing them (by their servants) in or 



way 
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conveniently near to the waggons of the consignees with- 
out extra charge. This practice they discontinued, re- 
fusing to allow their servants to unload the trucks without 
an extra charge for such service, except in the case of 
Pickford and Co., whose goods they continued to unload as 
before, the smallness of their quantity, and the fact of 
their being carried intermixed with the company's own* 
traffic, rendering it (as the company alleged) more con- 
venient to themselves to do so. The complainant, 
another carrier, was denied the aid of the company^s 
servants in the unloading of his goods of the same descrip- 
tion and coming from the same place, the company 
alleging that the same reason did not apply to his goods 
as to those of Pickford and Co., inasmuch as the former 
came in large quantities and in separate trucks. The 
Court refused to make absolute a rule enjoining the com- 
pany to unload the trucks containing the complainant's 
goods, and to deliver the same to him by placing them in 
or adjacent to his waggons, holding the demand to be too 
large ; but the Court intimated that if the complaint had 
been confined to the company's giving an advantage to 
Pickford and Co. in the unloading of their goods which 
they withheld from him, the complainant might have been 
entitled to relief. 
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CHAPTER in. 



BEASOKABLE FBEFEBEKCE £NB ADVANTAGE. 



Fair interests 
of company to 
be considered. 



Cost to com- 
pany to be 
considered. 



These are circumstances in which railway and canal 
companies have given advantages or shown preference 
to persons, companies, and to particular description 
of traffic, and yet have not contravened the Act of 
1854; but in such instances it has appeared that the com- 
panies were only forwarding their fair interests, and not 
unreasonably preferring one person, company, or particular 
traffic to another. In dealing, therefore, with the first 
branch of the second section of that Act, which has been 
considered in the previous chapter, it is to be observed 
that the fair interests of the company are to be taken 
into account. {Bansome in re and Eastern OounUes Rail- 
way Oompany, 1 C. B. N. S. 437 ; 3 Jur N. S. 217 ; 26 
L. J. C.P. 91.) 

Where a railway company was proceeded against for 
giving a particular trader an undue advantage by carry- 
ing his goods at a cheap rate, it was held that a company 
is justified in carrying goods for one person at a less rate 
than that at which the company carries the same descrip- 
tion of goods for another, if there are circumstances 
which render the cost to the company of carrying for 
the former less than the cost of carrying for the latter. 
(Oxlade v. North-Eastern Railway Companyy 1 0. B. 
N. S. 454; 3 Jur. N. S. 637; 26 L. J. C. P. 129.) In 
this case the company, in order to prevent the obstruction 
of their railway which would be caused by an unlimited 
coal traffic, ascertained the probable consumption of coal 
in the neighbourhood of each of their stations, and the 
sort required, and made arrangements with the collieries 
supplying the particular sort of coal for the requisite 
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supply ; they appointed d^p6t agents to manage the sale 
of the coal, who from time to time ordered the quantity 
wanted from the colKeries, and caused the waggons 
wanted for the carriage to be sent up. All the d6p6ts 
were in the hands of these agents, who accounted to 
the collieries for the proceeds of the sale. No coal-» 
merchant was dealt with in this way, but only coal- 
owners ; but each dealer was treated alike and as one of 
the public. On a motion by a coal merchant to enjoin the 
company to afford him the same facilities for receiving and 
forwarding his coal, it was decided that the arrangements 
of the company were proper, and not such as gave or 
caused any unreasonable preference or disadvantage. 

Where it was within the powers of a railway companv ^'°?* guaran- 

teed to com- 

to charge a certain sum as tonnage on all parcels of less panj. 
than 1 cwt., it was held to be no undue preference to 
remit this charge in favour of a customer who consigned 
a quantity of such parcels containing the same description, 
of goods to the same place. In this instance the cost 
and trouble which the company incurred were naturally 
not so great as when the parcels were of various descrip- 
tions, and intended for different destinations. {Baxetir 
dale V. Eastern Counties Railway Company, 4 C. B. 
N. S. 63; 27 L. J. 0. P. 137.) The precise circum- 
stances were as follows : — The company were empowered 
to charge certain tonnage rates or tolls for all articles, 
matters, and things carried or conveyed along the line, 
and to provide locomotive or other power for the carriage 
and conveyance of passengers, cattle, goods, &c., and to 
make reasonable charges for such carriage and convey- 
ance in addition to the tonnage rates. The company 
might from time to time make such orders for fixing the 
sum to be charged by them in respect of small parcels 
not exceeding 1 cwt. each. The rates and tolls were to 
be charged equally and after the same rate per ton 
throughout the whole of the railway in respect of the 
same description of articles, and no reduction or advance 
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in the rates and tolls were either directly or indirectly to 
be made partially or in favour or against any particular 
person or company. The company framed a scale of 
charges for the carriage of parcels not exceeding 1 cwt. 
each, with charges higher than the tonnage rates, but 
which included a reasonable charge for the use of their 
carriage and locomotive power. Under this scale, where 
a number of separate parcels (each weighing less 
than 1 cwt., but exceeding 1 cwt. if taken in the aggre- 
gate) were brought to the railway by the same person, 
and containing the same article, and all directed to the 
same person at their place of destination, the company 
charged tonnage or lower rate; but if similar parcels 
were brought addressed to diiBferent persons, they wete 
charged the higher or parcels rate. The Court held 
that there was nothing to induce it, or which ought to 
induce a jury, to infer that the charges so made were 
unreasonable, regard being had to the additional trouble 
incurred by the company. 
Expnense of The Act is not contravened by a railway company 

SshecT ^^^' carrying at a lower rate in consideration of a guarantie of 
large quantities and full train loads at regular periods, 
provided the real object of the company is to obtain 
thereby a greater remunerative profit by the diminished 
cost of carriage, although the effect may be to exclude 
from the lower rate those persons who cannot give such a 
guarantie. It is therefore competent to a railway com- 
pany to enter into special agreements whereby advantages 
may be secured to individuals in the carriage of goods 
upon the railway, where it is made clearly to appear that 
in entering into such agreements the company has only 
the interests of the proprietors, and the legitimate increase 
of the profits of the railway in view, and the consideration 
given to the company in return for the advantages 
afforded by them is adequate, and the company is willing 
to afford the same facilities to aU others upon the same 
terms. {Nicholson v. Great Western Railway Company, 



REASONABLE PBEFEKENCE AND ADVANTAGE. 63 

4 C.B.N. S. 366; 2 L. T.N. S. 234; 28 L. J. C.P.89; 
4 Jur. N. S. 1187.) 

In order more easily to regulate the traffic, and out of Wants of a 

•J j_r i» i-i J Oil • 1 1 1 1 •^ district to be 

consideration tor the wants oi the neighbourhood, a railway considered, 
company divided their system into districts and reduced 
their tariflf in favour of merchants sending a specific 
quantity of goods into these districts. This arrangement 
was disadvantageous to a particular trader who com- 
plained ; but the Court dismissed the complaint as it 
regarded the arrangement as demanded by the wants of 
the neighbourhood and in accordance with the fair interests 
of the company. It was therefore hold that a railway 
company can establish a system of carrying coals accord- 
ing to assigned districts comprising certain places on their 
lines and branches, carrying them within those several 
districts at certain lower rates for quantities not less than 
a train load of a specific number of tons fixed by the 
company. {Ransomey, Eastern Ooimties Railway Company, 
4 C. B. N. S. 135 ; 4 Jur. N. S. 284 ; 27 L. J. 0. P. 166.) 
In this case the specific train load fixed by the company 
was 200 tons. The complainants, who were coal dealers 
at I., also carried on that business at B. and also at M. 
and D., which are on another branch line communicating 
with that first mentioned, and also at H., which is another 
distinct branch. The districts assigned by the company 
were so adjusted that the places where the complainants 
dealt were distributed into three of them, so that in order 
to take advantage of the reduced rates the complainants 
would have to send from I. three full train loads, which 
was a larger quantity than they could profitably send to 
those districts) and thus they sustained great injury; 
whereas the rival dealers at Peterborough, by reason of 
one of the assigned districts embracing seven of those at 
which the complainants dealt, were enabled to send their 
coals in such quantities as to avail themselves of the 
reduction. It being sworn on the part of the company 
that these districts were adjusted, not with a view to give 
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an undae preference to the one set of dealers over the 
other, but solely with regard to their own convenience 
and the wants of the neighbourhood, the complaint was 
not sustained. A somewhat similar dispute between the 
same parties arose and was decided against the complain- 
ants. (^Ransome v. Eastern Counties Railway Oompany, 
8 C. B. K S. 709; 7 Jur. N. S. 99; 29 L. J. C. P. 
329 ; 8 W. R. 527 ; 2 L. T. N. S. 376.) The Court 
there held that if the company is in the habit of carrying 
coals belonging to various owners who compete to supply 
the population along the line, and a tariff of charges is 
published by the company and approved by the Court of 
- Common Pleas, by which they fix lower rates to be paid 
for the carriage of all coal consigned to places along the 
Kne, which are distributed into districts in quantities of 
200 tons at a time, than if such population is supplied 
with inland coal from Peterborough, with seaborne coal 
from Ipswich, which is situate in No. 8 district, it is no 
undue preference to the Peterborough owners, and no 
i^idue disadvantage to the Ipswich owners, if the company, 
starting from S. with coal trains of 200 tons^e€W3h, be in 
the habit of breaking off portions of these trains at C. 
in the progress to a certain district, leaving such portions 
of trains at C. whilst the residue goes on to its original 
destination, but the parts left at C. being always sent on 
by detachments of fewer •than 200 tons each, and 
charging the lower rates for such detachments. 

When a railway company has two distinct systems of 
railways, it is not undue preference to have two different 
tariffs for each system. 
Unequal rates The Glasgow and South- Western Railway Company 
mainlines, having becomo lessees of another railway which they 
worked in connection with their own line, published 
tables of rates applicable to the different railways. The 
rates charged on the leased line were higher than on the 
main line ; and coal which was loaded on the leased line 
and carried along it and the main line was charged at 



when allowed. 
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the higher rate for the whole distance ; while coal loaded 
on the main line and carried along the leased line was 
charged throughout afthe lower rate. The Court of 
Session held that the equal rates clause in the Acts of 
Parliament applicable to the company, whereby they 
were obliged to carry goods passing over the same 
portion of and over the same distance along the railway, 
and under the like circumstances, " to all persons at the 
same rates,^^ did not bar the company from charging rates 
in the manner specified. {Finnie v. Glasgow and 
South-Western Railway Company, 4 Feb. (reported 
10 Mar.) 1853 ; 15 D. 523 ; 25 Jur. (Scot.) 301 ; 
,2 Stuart, 195.) 

The case of Oreat Western Railway Company v. Specific terms 
Toorner, 11 W. E. 464 Q. B. was not decided under the modules!^ *^^™ 
Act of 1854; but the Court considered there was no 
unreasonable prejudice to a particular description of 
traflSc, and that certain charges by the company could 
not be disputed under the following circumstances. 
The company, who carried certain bulky commodities at a 
certain rate per ton, gave notice to the defendant that 
they would only carry such commodities on certain 
terms, that is, at a certain minimum rate per truck 
(capable of carrying three tons), whether filled or not, 
the rate per ton being far less than the ordinary rate. 
The defendant, although objecting to these terms, yet 
without any departure by the company therefrom, con- 
tinued to send such commodities, sometimes in quantities 
of less than three tons, and claimed to be charged at the 
minimum rate per ton for the quantities actually carried. 
The Court held that he was not entitled to claim to be so 
charged, and was bound to pay at the rate charged per 
truck ; that there was nothing unreasonable therein, and 
that even if there were, the remedy was under the Rail- 
way TraflSc Act. 



F 



66 



CHAPTER rv. 



BIGHTS OF PASSENQEBS. 



charge on 
same line. 



Unreasonable To Constitute an undue or unreasonable preference by 
ine^u^itTo^ ^eason of an inequality of charge for the conveyance 
of passengers, it must be an inequality in the charge for 
travelling over the same line or the same portion of the 
line. It is no ground of complaint that a company 
working the main line refuse to grant third-class return 
tickets to the branch line, if it appears that no such 
tickets are issued to other branches similarly situated. 
To induce the Court to interfere on a complaint by the 
proprietors of a branch line that a suflScient number of 
trains of the mainline does not stop at the junction or stop 
at convenient times, it must be distinctly shown that suffi- 
cient accommodation is not afiPbrded to meet the fair 
requirements of the public. The Court refused to grant 
an injunction on the complaint of a company having ar 
branch on a trunk line to restrain the parent company 
from charging higher rates for the conveyance of passengers 
to the terminus of another branch line (in which they 
themselves were interested) extending over the same 
number of miles. {Oat&i'ham Railway Company in re 1 
C. B. N. S. 410 ; 26 L. J. C. P. 161). In this case it was 
intimated that it is a good ground of complaint that there 
is no place of shelter provided at the junction for passen- 
gers on the branch line waiting the arrival of trains, the 
public being entitled in this respect to reasonable accom- 
modation. 

The Court refused to grant a rule for an injunction 
against the Eastern Counties Eailway to compel them to 
issue season tickets between Colchester and London, on 
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the same terms as they issued them between Harwich and 
London, upon a mere suggestion that the granting the 
latter (the distance being considerably greater) at a much 
lower rate than the former was an undue and unreasonable 
preference of the inhabitants of Harwich over those of 
Colchester. {Jones v. Eastern Counties Railway Company, 
3 0. B, N. S. 718.) 

A' railway company is not excused from carrying No room in 
passengers according to their contract upon the ground frercomp*ny 
that there is no room for them in the train ; but in order ^^ t^^^ir 
to avail themselves of this answer, they should make their 
contract conditional upon there being room. {Hawcroft v. 
Cheat Northern Railway CoTnpany, 21 L. J. Q. B. 178 ; 
s. c. 16 Jur. 196.) The mere taking of a ticket for a 
journey by railway does not, however, amount to a contract 
on the part of the company or impose upon them a duty 
to have a train ready to start at the time at which the 
passenger is led to expect it. {Hurst v. Oreat Western 
Railway Company, 19 C. B. N. S. 310.) But a railway Timetables, 
company is liable for circulating time tables calculated to ^Jir^fX^for 
mislead j and it was held by Lord Campbell, C, J., and misleading. 
Wightman, J., that the table amounted to a contract 
on behalf of the company with those who should come to 
the station to forward them as stated in the table ; 
Crompton, J., disseniiente, Semble per that learned 
judge that the company might also be liable as public 
carriers, professing to carry to a certain point, and bound 
as such to act up to their public profession. {Denton v. 
Oreat Northern Railway Company, 5 E. & B. 860 ; 25 
L. J. Q. B. 129; 2 Jur. N. S. 185; 26 L. T. 216.) 
Carriers of passengers cannot be compelled to carry a 
passenger unless there be room in the carriage. {Lovett 
V. Eobbs, 2 Show. 428.) The Board of Trade have Bye-laws by 
framed bye-laws for regulating travelling upon and using xrade.^ 
railways. Eegulation 5 is to the following efiPect: — 

" At the intermediate stations the fares will only be accepted and 



68 



RIGHTS OF PASSENGERS, 



the tickets furnished conditionallj : that is to say, in case there shall 
be room in the train for which the tickets are fiimished. In case 
there shall not be room for all, the passengers to whom tickets have 
been furnished for the longest distance shall (if reasonably practic- 
able) have the preference, and those to whom tickets have been 
furnished for the same distance shall (if reasonably practicable) have 
priority according to the order in which tickets have been furnished, 
as denoted by the consecutive numbers stamped upon them. The 
company will not, however, hold itself responsible for such order of 
preference or priority being adhered to, and the fere will be imme- 
diately returned to any passenger for whom there is not room as 
aforesaid." 



The bye-laws also refer to the payment of fares and 
good behaviour of passengers on the railway. It has 
been decided in the American Courts that, although 

Refusal to ad- steamboat proprietors, holding themselves out as common 
.whore therr^ Carriers, are bound to receive passengers on board under 

a reasonable ordinary circumstances, they may refuse to receive them 
if there be a reasonable objection. Thus they are not 
bound to admit passengers on board who refuse to obey 
the reasonable regulations of the boat, or who are guilty 
of gross or vulgar habits of conduct, or who make dis- 
turbances on board, or whose characters are doubtful or 
dissolute or suspicious, and a fortiori whose characters 
are unequivocally bad. And as passengers are bound to 
obey the orders and regulations of the proprietors, unless 
they are oppressive and grossly unreasonable, whoever 
goes on board under ordinary circumstances implied by 
contracts to obey such regulations, may justly be 
refused a passage if he wilfully resists or violates them. 
(Story on Bailments citing Jencks v. Ooleman, 2 Sumner's 
Rep. 242 ; see also Hodges, 5th ed. p. 485.) 

The measure of damages for detention has been laid 
down in a case where a tradesman took a ticket to go by 
railway from London to Hull. On arriving at Grimsby, 
he found no train ready to take him to Hull the same 
night, as it should have been according to the published 
time-bill. He slept at Grimsby, and in the morning paid 
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Is. Aid, fare to Hull. In consequence of the delay, he 
failed to keep appointment with his customers, and was 
detained for many days. The Court of Exchequer held 
that though he would have been entitled to have per- 
formed the contract at the expense of the railway com- 
pany, yet not having done so, that he was not entitled to 
recover anything more than nominal damages in addition 
to the Is. Aid., and perhaps the cost of his bed at 
Grimsby. {Hamblin v. Great Northern Bmlway Com- 
pany, 1 H. & N". 408 ; 26 L. J. Ex. 20 ; 2 Jur. N. S. 
Ex. 1122 ; 28 L. T. 104.) 

Should a passenger take a ticket, and be kept waiting Time tables, 

/» "T i_i 0.* J. j.T_ X x» • /» notice by com- 

for a considerable tmie at the station m consequence of p^ny of non- 
the train being delayed by an accident, the eflfect of "ability for 
which was he missed another train to take him to the 
destination on the ticket, it has been held there was no 
evidence of a cause of action, as the company by their 
train bills gave notice they would not be liable for the 
trains not keeping time. {Hurst v. Oreat Western 
Railway Gowpany, 34 L. J. 0. P. 264; 11 Jur. N. S. 
730; 12 L.T.N. S. 634.) 

A time table of a company contained the following 
words : — 

" These tables show the time at which the trains may be expected 
to arrive and depart from the several stations ; every exertion will 
be used to insm'e punctuality, but the departure or arrival of trains 
at the time stated will not be guaranteed, nor will the company 
hold themselves responsible for delay, or any consequences arising 
therefrom." 

An action was brought against the company by a 
passenger who arrived an hour and a-half too late to keep 
an appointment, which, had the train not been delayed by 
stoppages, could easily have been kept, and the jury, in 
answer to questions from the learned judge, found that 
there was no negligence or want of care on the part of 
the company. It was accordingly held that no contract 
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or duty had been proved by whicli the company could be 
made liable. {Prevost v. Great Eastern Railway Oom- 
pany, 13 L. T. N. S. 20 ; Orompton, J.) 

A railway company conveying passengers for hire is 
at common law only bound to carry their personal lug- 
gage. If a passenger has merchandise among his per- 
sonal luggage, or so packed that the company have no 
notice that it is merchandise, they are not responsible for 
the loss. But if the merchandise be carried openly, or 
so packed that its nature is obvious, and the company do 
not object to it, they will be liable. {Shepherd v. Great 
Northern Railway Company, 8 Exch. 30; 7 Railway 
Cas. 310; 21 L. J. Exch. 286 0. 0. A. See 
also Oahill v. London and • North- Western Railway 
Company, 10 C. B. N. S. 154; 7 Jur. N. S. 1164; 
30 L. J. C. P. 289 ; 9 W. R. 653 ; 4 L. T. N. S. 246; 
affirmed on appeal, 13 C. B. N". S. 818 ; 8 Jur. N". S. 
1063; 31 L. J. 0. P. 271; 10 W. R. 391. And 
8. P. Belfast and Ballymena Railway Qompany V. Keys, 
9 H. L. Cas. 556; 8 Jur. N. S. 367 ; 9 W. R. 793 ; 4 
L. T. N. S. 841.) 

When by a traffic arrangement between two railway 
companies passengers are booked through, the contract 
is one entire contract between the passenger and the 
company issuing the ticket. This was decided in 
Mytton V. Midland Railway Company, 4 H. & N. 615 ; 
28 L. J. Exch. 385. The Midland Company and the 
South Wales Railway Company had a traffic arrangement 
for booking passengers through. The South Wales 
Company issued a through ticket to a passenger from 
Newport to Birmingham, the words, " via Midland fix)m 
Gloucester,^' being printed on the ticket. His port- 
manteau was lost on the Midland line between Gloucester 
and Birmingham. Under the South Wales Company's 
Act a passenger's ordinary luggage is conveyed at his 
own risk. The fare paid was divided according to the 
mileage. The Court of Exchequer decided that he had 
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no cause of action against the Midland Company, the 
contract entered into by him being with the South Wales 
Company for the whole distance. 

A railway company whose Act enabled every passenger Luggage, 
to take with him his articles of clothing not exceeding a ^*°®^"^S *^^- 
specified weight and dimension, and absolved the com- 
pany from all liability or responsibility for the safe carriage 
of articles so carried, and who, by one of their published 
regulations, required passengers after taking their ticket 
to claim their luggage on the platform, and to see it 
marked with the company^s labels, and declared that no 
luggage will be placed in the train until it is marked, and 
that they will not be responsible for any article of luggage 
that is not so marked, cannot refuse to place in their van 
and convey as passenger's luggage a package brought by 
a passenger and made up in a railway wrapper or a horse 
rug, on the ground that it consists of articled of clothing, 
nor can they oblige the passenger to take it along with 
him in the carriage in which he sits, so as to throw on him 
the responsibility of its safe carriage. {Munster v. South- 
Eastern Railway Company j 4 Jur. N. S. 738 ; 27 L. J. 
C. P. 308; 4 C.B.N. S. 676.) 

Ordinary luggage for which a railway company are Luggage, 
responsible does not include title-deeds which an attorney ^ot^Xary, 
is carrying with him in his portmanteau for the purpose 
of producing on a trial in a local court, or bank notes 
carried by him for the purpose of meeting the contin- 
gencies of the case. {Phelps v. London and North- Western 
Railway Company, 19 C. B. N. S. 321; 11 Jur. N. S. 
652; 34 L. J. C. P. 259; 13 W. R. 782; 12 L. T. N. S. 
496.) 

Pencil sketches of an artist placed in his portmanteau Luggage, 
do not form part of his ordinary luggage, so as to entitle sketches^not^ 
them to be conveyed free of charge. {Mytton v. Midland ordinary. 
Rmlway Company, 4 H. & N. 615 ; 28 L. J. Bxch. 385.) ^omfaly 
A railway company that undertakes to convey a pas- bound to de- 
senger with his luggage is bound to deliver it to him of journey. 
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at the end of the journey, though it may be in the same 

carriage with him and under his personal care, and if the 

usual course of delivery is at a particular spot, that is the 

place of delivery. (Richa/rds v. London and South Coast 

Railway Company^ 7 C. B. 839; 6 Eailw. Oas. 49; 13 

Jur. 986 ; 18 L. J. C. P. 251. See also Butchery. London 

and South-Western Railway Company, 1 Jur. N. S. C. P. 

427 ; 16 C. B. 13 ; 24 L. J. C. P. 137 > 3 Com. L. E. 137. 

And Le Conteur v. London and South^Western Railway 

Company, 35 L. J. Q. B. 40; 12 Jur. N. S. 266; 1 L. R. 

Luggage ex- Q. B. 54; 14 W. R. 80; 13 L. T. N. S. 325.) Luggage 

hi vahw, exceeding £10 in value deposited in the cloak-room 

notice of. Qf ^ station, and a notice given- to the depositor that 

^'the company will not be responsible for any package 
exceeding the value of £10,^^ protects the company from 
liability not only for the loss of such an article, but also 
for the delay in delivering it — at least when the delay is 
caused by no wilful act or default of the company and 
without their privity and knowledge. {Pepper v. South- 
Eastern Railway Company, 17 L. T. N". S. 469.) It has 
also been held in a case similar to the previous, 
where the article above the value of £10 has been lost, 
though the liability of the company has been limited to 
that sum, the company received the deposit not as carriers, 
but as ordinary bailees upon the terms contained in the 
printed notice, and was not responsible for the loss, and 
that the case was neither within the Carriers' Act (11 
Geo. IV. and 1 Will. IV. c. 68) nor the Railway Traffic 
Act. {Van Toll v. South-Eastern Railway Company, 12 
C. B. N. S. 75; 8 Jur. N. S. 1213; 31 L. J. C. P. 241; 
Luggage, 6 L. T. N. S. 244.) The company is only responsible 

company only Jii/»i - \ t » -i 

responsible for for the actual valuo of the articles deposited, except by 
actual value of. gp^^ial contract; and a commercial traveller who deposits 
in a waiting-room a case of patterns which is lost cannot 
claim damages beyond its actual value. {Anderson v. North- 
Eastern Railway Company, 4 L. T. N. S. Ex. 216.) 
When a passenger leaves an article at a railway station 
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the company are not bound to send it to his residence Luggage need 

•ii_ J. -Li-L /» n ' Tiii»'j- ^ot be sent to 

Without a reasonable charge tor so doing, nor liable tor its passenger's 
non-delivery when sent for, unless reasonable means are '•esidence 
afforded to them of finding and identifying it ; but if they charge, 
afterwards detain it for any petty charge, they cannot 
charge warehouse room for it, and the proper course is to 
pay the charge and sue to recover it in the county-court ; 
and if the article is ready for delivery the damage may 
properly be only nominal, whether on a special count 
or on a count for trover. (Per Cockburn, C. J., Dimsdale 
V. London and Brighton Badlway Company , 3 F. & F. 
167.) If a ticket given by a company on the deposit of an Luggage, 
article does not on the face of it show at what time or up^quesSm*^ 
hour the article is to be given up, and the company, within ^o' a j^ry. 
a reasonable time and after a reasonable demand, fail to 
deliver it up, the question whether there had been un- 
reasonable delay is one for a jury alone to determine. 
{Stallard v. Great Western Railway Company, 31 L. J. 
Q. B. 137 ; s. c. 6 L. T. N. S. 217,) 

A servant travelling with his master on a railway may Servant travel- 
forward his luggage in the train and maintain an action mafter^may ^ 
in his own name for the loss of his luggage, although the maintain action 
master took and paid for his ticket. The liability of the name, 
railway company in such a case is independent of the 
contract. (^Marshall v. York, Newcastle, and Berwick 
Railway Company, 16 Jur. 124; 11 0. B. 655; 21 L, J. 
C. P. 34.) 

Though a railway company, by their Act, allow every Luggage, 
passenger to take with him his ordinary luggage, not ex- cheap^exc^ ^ 
ceeding 150 lbs. in weight for first-class passengers, and sion trains 
100 lbs. in weight for second and third-class passengers, 
without any extra charge being made for the carriage, they 
are not precluded from making special arrangements for 
the exclusion of luggage by cheap excursion trains. Should 
a passenger by an excursion train know that the company 
declined to carry any luggage for passengers with tickets 
(at a reduced fare) and hand luggage to a porter to be 
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put in tho van^ the compaay^s servants are entitled to refuse 
delivery, either in course of the journey or at its termina- 
tion, unless the carriage be paid, as the circumstances 
raise an implied contract for hire which justifies them in 
detaining it. {Rumscy v. North-Eastern Railway Com- 
jmny, U O.B. N. S. 641 ; 32 L. J. C. P. 244; 11 W. R. 
911; 8 L.T. N.S. 666; 10 Jur. N. S. 208.) A pas- 
senger, therefore, who takes a ticket for an excursion 
train referring him to bills on which it was announced 
that luggage taken by the train was at the passenger's 
risk, is not entitled to sue for loss of his luggage by 
negligence, though he did not see the hand-bills or know 
of the condition. In such a case the 7th section of the 
Act of 1854 does not apply. {Stewart v. London and 
North' Western Raihvay Company , 10 Jur. N. S. 805; 33 
L. J. Exch. 199 ; 12 W. R. 689 ; 10 L. T. N. S. 302.) 
Bye-laws Railway companies, though empowered by their Act of 

SavMie^Bpirit Parliament to make bye-laws with respect to passengers' 
ofActotTar- luggago, cannot make these bye-laws contravene the 
spirit of their Act of Parliament. {WilUamis v. Great 
Western Railway Company, 10 Exch. 15.) In this case a 
section of the Act incorporating the company enacted 
that, without extra charge, it should be lawful for every 
passenger travelling on the railway to take with him 
articles of clothing not exceeding 40 lbs. in weight 
and 4 cubic feet in dimensions ; and that the company 
should in no case be responsible for anything whatsoever 
carried upon the railway with any passenger other than 
such passenger's articles of clothing, not exceeding the 
weight and dimensions aforesaid, provided that nothing 
therein contained should extend to make liable the com- 
pany further than where, according to law, stage-coach 
proprietors and common carriers would be liable. An- 
other section enabled the company to make bye-laws for 
the good government of the affairs of the company and 
for the management of the undertaking. The company 
made a bye-law that every first-class passenger should 
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be allowed to carry 112 lbs. of luggage free of charge, 
but that the company would not be responsible for the 
care of the same, unless booked and the carriage thereof 
paid for. The Court held that the company had no 
power to make the bye-law, since it was in contraven- 
tion of the first section. 

The same bye-law was also the subject of another deci- 
sion. The passenger having taken and paid for a second- 
class ticket, delivered her luggage to a porter of the com- 
pany, telling him to what station she was going, and, 
after seeing him label it, took her seat in the train. On 
arrival at her destination, one of her boxes was miss- 
ing, and it was admitted by the con^pany it had been 
stolen. The bye-law allowed a second-class passenger 
56 lbs. of luggage free of charge, but, as in the pre- 
vious case, freed themselves from responsibility unless 
the luggage was booked and paid for accordingly. It 
did not appear that the passenger knew of the bye-law, 
or that it had been aflBxed at the stations, as required by 
the Act. The passenger having sued the company in a 
count^T-court for the loss, the judge, on these facts, held 
the companj liable, and gave a verdict for the full value 
of the box. The Court of Common Pleas decided, on 
appeal, that the judgment must be aflEirmed, as the prima 
facie liability of the company was not conclusively re- 
butted, and there was therefore evidence to support the 
finding. (Oreat Western Eaihvay Company v. Goodman, 
12 C. B. 313 ; 16 Jur. 862 ; 21 L. J. C. P. 197.) 

In an action against a railway company for not Luggage, evi- 
delivering luggage to another railway company at B., to deUvery by^' 
be carried by such last mentioned company from B. to ^'^^ company 
C, the plaintiff must give such evidence of a non- 
delivery at B. as preponderates over the presumption 
of a delivery. It is not enough to show that the 
luggage never reached C. or to give evidence of a loss 
which is equally consistent with a loss by the one com- 
pany as by the other. {Midland Railway Company , 
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app. Bromley resp. 17 C. B. 372; 2 Jur. N. S. 140; 25 
L. J. C. P. 94.) 
Luggage, A railway company, it has been held, can make a 

power to make . - . j. -xv p • xi. /• 

specialcontract Special contract With a passenger, treeing them irom 
^ ^' liability for loss of luggage on a foreign railway through 

which the former had booked him. (Zunz v. South-Eastern 
Railway Company, 38 L. J. Q. B. 209 ; 20 L. T. N. S. 
873.) In this case the passenger was booked through 
jfrom London to Paris by the company, who were carriers 
by their railway from London to Dover. He travelled 
to Dover, thence to Calais by steamboat, and jfrom Calais 
to Paris by a French line of railway. He registered his 
luggage at the London station of the defendants, who 
thereupon took possession of it. Upon the through 
ticket which he received from the defendants was the 
following notice : — 

" The English railway companies are not responsible for loss or 
detention of or injury to lugnjage of the passenger travelling by this 
through ticket, except while the passenger is travelling by their 
trains or boats, and in this latter case only when the passenger com- 
plies with the bye-laws and regulations of the companies ; and in no 
case for luggage of greater value than £5. Each company incurs no 
responsibility of any kind beyond what arises in connection with its 
own trains and boats, and in consequence of passengers being 
booked to travel over the railways of other companies, such through 
booking being only for the convenience of the passengers. Nor will • 
the companies be responsible for the trains or boats being delayed 
or not meeting the trains in correspondence, nor for any consequences 
that may result to a passenger thereby." 

The luggage having been lost upon the French line of 
railway, and an action having been brought against the 
English company for the loss, it was held that the 
defendants were protected jfrom responsibility by this 
special contract, and that they did not lose such protec- 
tion by reason of the ticket or contract not having been 
signed by the plaintiflF, the provisions to that eflfect in the 
^^ Railway and Canal Traffic Act,^^ 1854, only applying to 
receiving, forwarding, and delivering of goods upon the 
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line of railway belonging to or worked by the company 
making the special contract. 

In Story on Bailments, 324, it is stated : — Luggage, 

liability of 
** It has been a matter of some controversy in what character the companies for. 

proprietors of stage coaches and steam-boats and rail-cars are to be 

regarded. The more important question has been in regard to 

their liability for the baggage of passengers, whether it is that of 

common carriers or only that of private persons engaging ordinarily 

for hire, that is, for due and reasonable skill and diligence in the 

undertaking. The general tendency of the authorities, however, 

has at all times been to the point that, as to the baggage of the 

passengers, the proprietors are common carriers. And the doctrine 

seems now firmly established, both in England and America, that 

the responsibility of coach proprietors carrying passengers with their 

baggage, stands as to their baggage upon the ordinary footing of 

common carriers. Mr. Bell has deduced this as the true modern 

doctrine on the subject." 

In Great Northern Railway Company v. Shepherd, 21 Luggage (per- 
L. J. Ex. 114, 8 Exch. 30, Parke B. stated :— Znol ^^^°'' 

" There being no special contract, the defendants were only 
bound to carry the plaintiff and his luggage, and under that term 
may be comprised his clothing and everything required for his 
personal convenience, and perhaps even a small present or a book 
might also be included in that term ; but they were certainly not 
bound to carry merchandise and materials intended for trade, and 
to be sold at a profit. Had the company, with full notice of what 
the passenger was carrying, chosen to treat it as luggage, they 
would have been responsible for the loss; but their duty as 
common carriers was only to carry luggage and not merchandise, or 
articles wholly disconnected with personal luggage. If they had 
had notice, they might have refused to carry it without an addi- 
tional payment, but they had no opportunity of acquiring this 
knowledge in this case. Whether this was done with any fraudu- 
lent intention it is not material to inquire, for without any fraud 
the passenger has so conducted himself that the company were not 
apprized of the nature of what he was carrying, and it is the same in 
effect as if a fraud had been intended." 

See also Keys v. Belfast Railway Company , 8 Ir. C. 
L. R. 167 ; 9 H. L. C. 556 ; 8 Jur. N. S. 367. 

Those articles only which travellers usually carry with 
them as part of their luggage come within the definition 
of ^^ ordinary " or ^^ personal ^' luggage which a railway 
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company is bound to carry with a passenger free of 
charge. A railway company refused to carry a ^^ spring 
horse'^ for a child to ride on, weighing 78 lbs. and measur- 
ing 44 inches in length, tendered to them by a passenger 
who was entitled to take with him 112 lbs. of ^' ordinary'* 
or '^ personal '^ luggage. The company were held to be 
justified in refusing to carry the article free of charge. 
{Hudston V. Midland Railway Company , L. R. 4 Q. B. 
366; 38 L. J. Q. B. 213 ; 17 W. R. 703.) 
Fares. The foUowing was a bye-law of the Great Northern 

Railway Company: — 

" No passenger will be allowed to enter any carriage, or travel 
therein, without having paid his fare and obtained a ticket, which 
ticket such passenger is to show when required, and to deliver up 
before leaving the company's premises." 

A question arose under this bye-law which was decided 
by the Court of Queen^s Bench under the following cir- 
cumstances : The plaintiff took tickets for himself, three 
boys and three horses, by a certain train which was after- 
wards divided by the company's servants into two parts, 
one being composed of passengers' carriages and the other 
of horse-boxes. The plaintiff, who retained in his pos- 
session all the tickets he had taken, travelled by the first- 
mentioned portion of the divided train, leaving the boys 
to follow by the second in the same boxes in which the 
horses were conveyed. The boys, being unable when 
requested to produce the tickets which had been taken 
for them, were prevented by the company's servants from, 
entering the horse-boxes. This was held to be a breach 
of contract by the company for which they were respon- 
sible, notwithstanding the bye-law. {Jennings v. Or eat 
Northern Railway Company, 12 Jur. N. S. Q. B. 331.) 

The case oiSturge v. Midland Railway Company (4 Jur. 
N. S. Ch. 273) decides an important point with respect 
to specific performances by a company of an alleged 
agreement to grant a free pass. The plaintiff, a com 
merchant carrying on business in the towns through- 
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out the district traversed by a portion of the railway, in 
1846 entered into an agreement with them that he would, 
in consideration of the company granting to him yearly, 
and during so long a time as he should carry on business 
at a certain town, a free pass over their line between two 
towns, have, for so long a time as the scale of charges of 
the company and a certain canal company should bear the 
same proportion to each other as they then bore, all his 
goods carried by the railway in preference to the canal 
company. That arrangement continued down to 1849, 
when the plaintiflf at the request of the company, to prevent 
the annoyance to them of constant free passes, consented 
to pay £5 as a nominal consideration for the free pass. 
This arrangement continued down to 1857, when, after a 
long correspondence on the subject, arising out of the 
plaintiffs application for a renewal of the pass, the company 
refused to renew it. The alleged agreement of 1845 was 
not executed by or on behalf of the company. A bill was 
filed by the plaintiflf against the company for specific 
performance of the agreement, and on demurrer for want 
of equity, the Court held that the agreement, being uuila- 
teral in its nature and uncertain in its terms, c^ould not be 
specifically enforced, and therefore the demurrer must be 
allowed. 

The Caledonian Railway Company fixed the rates for Fares^ in- 
passengers travelling between the termini of the line ^^^^ ^^ ^ ' 
according to a much lower scale than the rates chargeable 
from passengers travelling between intermediate stations. 
A person residing near one of the intermediate stations 
presented to the Court of Session a petition against the 
company under the Act of 1854, praying the Court to de- 
cree that the proceedings of the company were in violation 
of the statute. The Court dismissed the petition on the 
ground that the petitioner alleged no wrong done to him- 
self. Lord President McNeill (now Lord Colonsay) 
observed : — 

"Either the public prosecutor or any private party having an 
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interest might institute the complaint. But I do not see that 
the petitioner has shown any interest at all. I put the question 
whether he suffered any disadvantage by the proportional rating 
complained of ; and the answer was that he did not complain of any 
disadvantage, but that he did not choose that parties travelling from 
Edinburgh to Glasgow should enjoy the benefit of a cheaper rate of 
travelling than he himself could enjoy. It does not appear to me to 
be a matter which the statute provides for at all. It provides for 
giving undue preference to parties pari passu in the matter, but you 
must bring them into competition in order to give them an interest 
to complain." 

(Hozier v. Caledonian Railway Company, 17 Dunlop, 
302; 27 Jur. (Scot.) 131.) 

The decision in Hozier^s case is similar to that pro- 
nounced some years previously in Attorney-General v. 
Birmingham and Derby Junction Railway Company, 
2 Railw. Cas. 124. The ground of complaint was that 
the respondents charged passengers conveyed by their 
carriages from Derby to Hampton-in-Arden 8s., while 
they charged other passengers proceeding from Derby to 
Hampton-in-Arden and thence to London only after the 
rate of 2s. between Derby and Hampton-in-Arden. It 
was admitted that the charge of 8s. did not exceed the 
rate allowed by the respondents' Act of Parliament. 
The Lord Chancellor held, on a motion for iiy unction, 
that the respondents' Act was only meant to prevent the 
exercise of a monopoly to the prejudice of one passenger 
or carrier and in favour of another. That, even if the 
Court had jurisdiction, it would not interfere, unless it 
were clear that the public interest, required it; and it 
being admitted that the higher charge was not more than 
the Act permitted, it did not appear that the public were 
prejudiced by the arrangement. 
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CHAPTER V. 

RECEIVING AND FORWARDING TRAFFIC . 

The eleventh section of the Act of 1873 explains 36 & 37 Vict., 
and amends the second of that of 1854, as to faci- ^' *^' ' 
lities for receiving and forwarding traJBSc. These faci- 
lities are thereby declared to include the due and rea- 
sonable receiving, forwarding, and delivering, by every 
railway company and canal company, and railway and 
canal company, at the request of any other such company, 
of through trajBSc to and from the railway or canal of any 
other such company at through rates, tolls or fares (in 
the Act referred to as through rates) . 

There are nine sub-sections to the section (p. 24, ante) 
providing as to the manner in which it is to be enforced ; 
and the last portion of it extends to steam vessels used, 
maintained, or worked by a railway or canal company, the 
same provisions. 

The section has as yet not been the subject of dis- 
cussion before the Commissioners; but it has been 
thought expedient to illustrate the spirit of the section 
by shortly stating the law as to reasonable facilities, 
which necessitates the introduction of some cases not 
precisely in point, but which, nevertheless, bear on the 
subject. 

By 11 Geo. 4 and 1 Will. 4, c. 68, s. 5, every office. Receiving 
warehouse, or receiving-house which shall be used or mon^canieT 
appointed by a mail contractor or stage-coach proprietor what. 
or other such common carriers for the receiving of parcels 
to be conveyed, shall be deemed and taken to be the 
receiving-house, warehouse, or office of such mail con- 
tractor, stage-coach proprietor, or other common carrier. 

There must be no unreasonable delay on the part of 

a 
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the company in forwarding goods. {Johnassohn v. Oreat 
Northern Railway Company, 10 Exch. 434; 24 L. J. 
Exch. 31.) In this case the company agreed with the 
plaintiflp to carry for him, at the rate of 170 tons a day, 
30,000 tons of coal from a colliery to London, the York 
and Berwick Railway Company nndertaking to haul the 
waggons from the colliery to York; and it was agreed 
that the contract was founded on the basis that there 
should be no unreasonable detention of the waggons 
by the York and Berwick Company. The Court held 
that it was a condition precedent to the Great Northern 
Company's obligation to carry the coal, that there should 
be no unreasonable delay by the York and Berwick Com- 
pany in hauling the waggonff. 

Where goods have been tendered ,by a carrier to a 
consignee and refused by him, there is no rule of law 
that the carrier must give notice of such refusal to the 
consignor; he is only bound to do what is reasonable. 
{Hudson V. Baxendale, 2 H. & N. 575 ; 27 L. J. Ex. 93.) 
It was also held in this case that a carrier is not re- 
sponsible for leakage arising from an imperfection in the 
bung of a cask intrusted to him to be carried and not caused 
by any negligence or omission on his part; but he is 
Kable for loss arising from leakage or breakage occasioned 
by the gross negUgence of himself and his servants, though 
he received the goods under conditions in which it was 
stipulated that he was not to be accountable for leakage 
or breakage. {PhilUps v. Glarhe, 3 Jur, N. S. C. P. 467.) 

In Johnson v. Midland Railway Company , (18 L. J. Ex. 
366 ; 4 Ex. 367,) Parke, B., observed : — 

" A carrier may profess to carry light goods only, and then he 
cannot be compelled to carry heavy goods ; or he may say that he 
will carry from Manchester to London and not from the intermediate 
stations, and then he cannot be made to carry goods from those 
places ; but as soon as he has publicly professed to carry in any 
particular manner, and so long as he does so, he is bound to carry 
the goods of any one, if he has room in his conveyance, and the price 
of the carriage be tendered when the goods are offered. Here, 
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however, there has been no public profession on the part of the com- 
pany that they will carry coals from Melton Mowbray to Oakham. 
As to the proposition that the liability arises from the statutes 
under which the defendants are empowered to act, and that when 
they once become carriers they are bound to carry all kinds of goods 
from and to every station on the line, it appears to me that that 
proposition is not made out. There might have been great ground 
for that proposition if the acts had contained a prohibition to all 
other persons carrying on a like business on. the line. But, on the 
contrary, the acts show that the public have a right to carry goods 
on a railway if they please. Practically, no doubt, that right has 
been found to be useless ; we must, however, look not to the practical 
effect, but to the meaning of the Legislature ; and I am of opinion 
that under this Act if the company become carriers, there is no 
obligation on them to take upon themselves the duties of carriers 
altogether, and on every part of their line ; but they may confine 
their carrying to any part to which they choose to limit themselves, 
and they may afterwards relinquish the business if they please, 
though it is not necessary to determine that point now. I am of 
opinion that the 86th section of the Railway Clauses Act enables, 
but does not compel, the company to act as carriers.** 

Alderson, B., also observed : — 

" Section 86 appears to me to be clearly permissive. It is ad- 
mitted to be so to a certain extent, that it does not compel the 
company to become carriers ; but it is contended that if they have 
once become carriers, it then imposes on them the obligation of carry- 
ing aU goods fix)m every part of the line to every other part. But 
this construction is inconsistent with section 89, which says that the 
company shall only be liable as common carriers." 

In Hare v. London and North Western Badlway Com- RaUway com- 
pany (30 L. J. Ch. 823 ; 2 Johns and Hemm. 80) Wood, ^2sudnSom 

V. C., said : — carrying. 

" I cannot have any doubt — I felt none before in Lancaster and 
Carlisle Railway Company v. North Western Railway Company, (2 
K. & J. 293 ; 25 L. J. Ch. 223), that there is a power in any railway 
company to abstain from carrying at all if it thinks fit. I quite 
agree if it becomes a carrier it must then carry for all ; it cannot 
carry for some and refuse to carry for others. But I am quite at a 
loss to discover any indication of intention in any of the acts that 
they should necessarily become carriers, except for the conveyance of 
the mails and troops which it was thought Parliament was justified 
in imposing upon them. There are two indications very plain to the 
contrary ; first, which is of course the highest indication, it is a 
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power which is conferred, and not a direction or mandate on the part 
of the government that they shall be carriers on the line ; secondly, 
in what is called the Cheap Passenger Traffic Act (7 & 8 Vict. c. 85), 
and through all those series of Acts which provide for cheap trains, 
the provision is always that so long as they shall carry on the railway 
they shall have those cheap trains, indicating that it was probable or 
possible that they might themselves not become carriers. I say 
* probable ' for this reason : I do not know whether any such arrange- 
ment actually exists, but I can easily conceive the proprietors of 
short lines of railway joining to other large lines, making arrange- 
ments that they should not become carriers at all, by which the 
carrying should take place totally by those larger companies ; the 
officers of the short lines not of course contravening the intention of 
the Legislature by resigning the management of their line, but simply 
taking tolls imder any such arrangement as they may think fit ; 
and accordingly, whether with foresight or not. Parliament did con- 
template that there might be other companies starting for using 
these lines, because in the Railway Clauses Act there is a clause 
(section 92) that the railway shall be free on the payment of tolls ; 
and it was in contemplation probably that other companies or persons 
might be induced, although the difficulties which are incident to the 
thing prevented such a course being taken, to become carriers upon 
the general line of railway." / 

Goods, damage In an action against a railway company for damage to 
neceMary.^^****^ *^® goods carried, it is enough for the plaintiff to prove 

the condition and value of the goods when delivered to 
the company, and when received by him ; and if damaged 
in their hands, he is entitled to recover, and the fact that 
the damage was caused by bad packing goes only to the 
amount of damage. (Higginhotham v. Great Northern 
Railway Oonvpany, 2 P. and F. 795 ; Crompton, J.) In 
a similar action for injury to casks of oil, alleged by the 
company to have arisen from defect in the casks, it was 
left to the jury whether it arose from such defects, and 
whether, even if it did, the company knew or ought to 
have known thereof, and had acted negligently in send- 
ing them on in that state. {Gox v. London and North 
Western Railway Oompany, 3 P. and P. 77; Mellor, J.) 
Goods, qualifi- There is no obligation on a railway carrier, whether at 
gation to carry, common law Or under the Railway Traffic Acts, to carry 

goods otherwise than according to their public profession. 
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[Oxlade v. North Eastern Railway Company , 15 C. B. N. S. 
680 . ) When goods are delivered to carriers for conveyance. Goods, what 
the impKed contract of the carrier is safely and securely to iJJeiy ofto*^^" 
convey the goods, and within a reasonable time. (Ra- carrier. 
phael V. Pickford, 2 D. N". S. 916 ; 5 M. and G. 551 ; 
6 Scott N. R. 478; 7 Jur. 815; 12 L. J. C. P. 176.) 
The carrier is not bound to use extraordinary efforts, or Goods, deli- 
incur extra expense, in order to surmount obstructions r^sonable ^^ 
caused by the act of God, as a fall of snow. (Briddon v. *^®' 
Or eat Northern Railway Company^ 28 L. J. Ex. 51 ; 32 
L. T. 94.) If a railway company be prevented, by an 
unavoidable obstruction on the line, from carrying goods 
within the usual time, and the obstruction is occasioned 
by an accident resulting solely from the negligence of 
another company having parliamentary running powers 
over the line, the former is not liable to the owner of the 
goods for damage to them caused by the delay. {Taylor 
V. Great Northern Railway Company, 1 L. R. C. P. 385 ; 
35 L. J. C. P. 210 ; 12 Jur. N. S. 372.) In the absence Goods^ route 
of an express contract, the obligation of a carrier of goods carried! ^ 
is to carry them according to the usual route professed 
by him to the public, as well as to deliver them within a 
reasonable time {Hales v. London and North Western 
Radlway Company y 4 B. and S. 66); and it is no answer 
to an action for damages arising from delay, that they 
carried at the ordinary rate in which they conducted 
their business. {Blalcemore v. Lancashire and Yorkshire 
Railway Company, 1 F. and F. 76 ; per Byles, J.) The 
owner of a ferry for carriages is bound to convey car- 
riages and their contents. {Walker v. Jackson, 10 M. 
and W. 16 ; 12 L. J. Ex. 165.) 

Perishable articles such as fish must be forwarded in a Goods, perish- 
reasonable time for delivery, and there must be no negli- ^ ®' 
gent delay by the railway company. {Wren v. Eastern 
Counties Railway Company, 1 L. T. N. S. Q. B. 5.) In 
this case, the course of conveyance of fish from Y. to H. 
was for a fish train to leave Y. for C, where the H. truck 
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was detached, and afterwards attached to a passenger 
train for H., which arrived at H. at 8 a.m. in time for 
market. The railway company only charged ^^ goods 
fares ^' for the carriage of fish, and gave a ^' fish consign- 
ment note/^ which only stipulated for the conveyance 
within a reasonable time. The plaintiff had dealt with 
the company many times previously on the above footing, 
and invariably received his consignments of fish at 8 a.m. 
in the morning by a passenger train. On the occasion 
in question, the H. truck was as usual detached at C, 
but not forwarded by the usual passenger train to H., 
and did not in fact arrive at H. until 11 a.m., when it was 
too late for market. The plaintiff then refused to accept 
the fish or the proceeds of the sale, and the company sold 
them. It was held that the company were liable to the 
plaintiff for the delay in delivering the fish. 

So with respect to the forwarding of cattle in time for 
^market. When railway companies, by their superinten- 
dent at one of their stations, promise that cattle would be 
forw;arded in time for a particular market, and accept the 
carriage of the cattle on that understanding, they are 
liable for the damage caused by delay, whereby the cattle 
were too late for market. {Brown v. Bristol and Exeter 
Railway Company, 4 L. T. N. S. Ex. 830.) 

It is essential that goods required for market on a cer- 
tain day, such as fruit, should be forwarded with expedi- 
tion; and it is not a reasonable course of business. for a 
railway company to keep at their station until the follow- 
ing morning goods intended for a certain market, marked 
in the waybill to be ^^ forwarded immediately.^^ {Sharp v. 
North Eastern Railway Company, 14 L. T. N. S. Ex. 487.) 

In Collard v. South Eastern Railway Company (30 
in forwardmg. L. J. Ex. 393 ; 7 H. & N. 79), the question as to delay in 

delivering hops and their consequent deterioration gave 
rise to a decision under the following circumstances : 
The plaintiff sent hops in bags from Kent to London by 
the defendants^ railway for the purpose of delivery to 
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the vendee, a hop dealer. The hops were detained by 
the defendants several days, and were damaged by water, • 

and the vendee reftised to accept them. The plaintiff 
dried the hops, but when fit for sale the price had faUen; 
moreover, the stained part of the hops deteriorated the 
market value of the whole on the day the hops ought to 
have been brought to market, and the day on which they 
were afterwards brought to market, and was not confined 
to the value of the parts actually damaged, although the 
defendants had no notice that the hops were sent for sale 
and not for use ; and it was also held that there was no 
difference between a delay occasioned by the detention of 
the hops in the hands of the carrier and the delay 
necessary for restoring them to a marketable state when 
delivered by the carrier in a damaged condition. 
(See Hodges, 5th ed., p. 568.) 

Companies that hold themselves out as carriers of Goods, convey- 
goods between two places one of which is beyond the ^^i^d^* °* 
confines of England are still subject to the common law 
liability of carriers for hire, and are bound to accept all 
goods which are reasonably tendered to them for con- 
veyance between these limits. {Grcmch v. London and 
North Western Railway Company, 14 C. B. 265 ; 7 
Railway Cases 717; 2 C. L. R. 188; 18 Jur. 148; 23 
L. J. C. P. 73.) 

The Court of Session in Scotland has held that section Goods, convey- 
2 of the Act of 1854 which prohibits undue or unreasonable stewnboat from 
facilities or preferences to be given by railway and canal termination of 

^ . TT. 1 1 company'sbne. 

companies to particular persons did not apply to the case 
of arrangements made by a railway company whose line 
terminated at the sea, with a steamboat for the carriage 
across the sea of goods and passengers brought by the 
railway. {Napier v. Glasgow and South Western Railway 
Company, 4 Macph. 87 ; 38 Jur. Scot. 55.) 

In this case the Lord President (McNeill) observed : — 

*' It seems to me the most reasonable thing possible that they (the 
railway company) should make a transaction with a particular Tessel. 
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In the first place it requires a special arrangement and a special 
division of the profits, and a special confidence in the vessel and in 
the managers of the vessel, that they are tq keep their time and to 
have the vessel seaworthy and everything else. It is a special ar- 
rangement in reference to doing something that is ultra of the 
statute altogether.** 

Section 14 of the ^^ Regulation of Railways Act, 1868/^ 
provides that : — 

" Where a company by through booking contracts to carry any 
animals, luggage, or goods from place to place partly by railway and 
partly by sea, or partly by canal and partly by sea, a condition 
exempting the company from liabiHty for any loss or damage which 
may arise during the carriage of such animals, luggage, or goods by 
sea from the act of God, the king*s enemies, fire, accidents from 
machinery, boilers and steam, and all and every other dangers and 
accidents of the seas, river and navigation of whatever nature and 
kind soever, shall, if published in a conspicuous manner in the office 
where such through booking is effected, and if printed in a legible 
manner on the receipt or freight note which the company gives for 
such animals, luggage,or goods, be valid as part of the contract between 
the consignor of such animals, luggage, or goods, and the company, in 
the same manner as if the company had signed and delivered to the 
consignor a bill of lading containing such condition. For the purposes 
of this section the word * company ' includes the owners, lessees, or 
managers of any canal or other inland navigation.** 

Section 17 of the ^^ Regulation of Railways Act, 1868/^ 

provides that : — 

"Where any charge shall have been made by a company in 
respect of the conveyance of goods over their railway, an application 
in writing within one week after payment of the said charge made 
to the secretary of the company by the person • by or on whose 
account the same has been paid, the company shall within fourteen 
days render an account to the person so applying for the same, dis- 
tinguishing how much of the said charge is for the conveyance of the 
said goods on the railway, including therein tolls for the use of 
the railway, for the use of carriages, and for locomotive power, and how 
much of such charge is for loading and unloading, covering collection, 
delivery, and for other expenses, but without particularizing the 
several items of which the last mentioned portion of the charge may 
consist.** 

Section 18 of the same Act also provides that : — 

" Where two railways are worked by one company, then in the 
calculation of tolls and charges for any distances in respect of trafiic 
(whether passengers, animals, goods, carriages, or vehicles) conveyed 
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on both railways, the distances traversed shall be reckoned con- 
tinuously on such railways, as if they were one railway.'* • 

At* common law ft is open to carriers to limit their Liability, limi- 
common law liability by special contract with the con- |^eckl*c<^ 
signers of goods. {Peninsular and Oriental Steam Nam- tract. 
gation Company, app. Shandy resp. 11 Jur. N. S. 771 ; 13 
W. E. 1049 ; 12 L. T. N. S. 808.) 

When a carrier makes one contract for carriage, partly 
by land and partly by water, the contract is divisible so 
as to bring that part which applies to carriage by land 
within 11 George 4 and 1 Will. 4 c. 68. (Le Contev/r 
V. London and South Western Raihvay Compa/ny, 1 L. R. 
Q. B. 64; 12 Jur. N. S. 266; 36 L. J. Q. B. 40; 14 
W. R. 80; 13 L.T.N. S. 325.) 

When goods are tendered by a railway company to Goods, refusal 
the consignee, who refuses to pay the carriage, where- sienee,^^' 
upon the company refuse to deliver the goods, it is the 
duty of the company to retain the goods at least for a 
reasonable time, and during that time to await any 
directions from, if not to communicate with, the con- 
signee. {Orouch V. Oreat Western Railway Company y 2 
H. & N. 491 ; 26 L. J. Ex. 418 ; 3 Jur. N. S. 796 ; 29 
L. T. 354. Affirmed in the Exchequer Chamber, 3 H. 
& N. 183 in error ; 27 L. J. Ex. 345.) 

When a railway company receive goods at one ter- Goods con- 
minus to carry them to another, they are answerable for ratew)mp^e8" 
any loss that may occur between them, although it may liability for. 
be on a line of railway that does not belong to them ; 
and the receipt of goods so to be carried is prima facie 
evidence of such liability. {Watson v. Ambergate, 15 
Jur. 448, C. C. A.) It has been decided that delivery 
of goods to a person who acted as agent for two railway 
companies over whose lines the goods had to pass, is Goods, de- 
evidence of a contract with the first company over whose Jfj^? .I^ect 
line the goods have to pass, to carry the whole distance, of. 
and that that company is liable for damage to the goods 
during the journey. {Webber v. Oreat Western Radlway 
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Company, 3 H. & C. 771; 34 L. J. Ex. 170; 13 W. E. 
* 755 ; 12 L. T. N. S. 498.) See also Bristol and Exeter 
Railway Company v. Collins, 7 H. li. Cas. 194 ; S Jur. 
N. S. 1367 ; 29 L. J. Ex. 41. 

In the carriage of oxen the following condition on a 
waybill was signed by a drover : — 

" For the convenience of the owner the company will receive the 
charges payable to other companies for conveyance of such cattle 
over their lines of railway ; but the company will not be subject to 
liability for any loss, delay, default, or damage arising on such other 
railway." 

The oxen had been sent to the Craven Arms Station 
of tlte Shrewsbury and Hereford Railway Company, to be 
carried to Birmingham. The railway from that station 
to Shrewsbury belonged to that company, and the rail- 
way thence to Birmingham to the Great Western Com- 
pany. The drover signed the waybill containing the 
before-quoted condition. One sum was charged for the 
carriage, which was to be paid at Birmingham. The 
oxen were placed in trucks belonging to the Great 
Western Company, and on the arrival of the train at 
Wolverhampton, it was found that the bottom of one of 
the trucks was broken, and one of the oxen dead and 
others injured . In an action against the Great Western 
Company, it was held that the contract was with the 
Shrewsbury and Hereford Company for the entire 
journey, and that the Great Western Company were not 
liable. {Goxon v. Chreat Western Railway Compam,y, 5 H. 
& N. 274; 29 L. J. Ex. 165; 1 L. T. N. S. 442.) 

A railway company can limit their responsibility as to 
delivery. A condition stating that goods addressed to 
consignees resident beyond the immediate vicinity of the 
company^s goods stations, would be forwarded by public 
carrier or otherwise as opportunity might offer ; but that 
the delivery of the goods by the company would be con- 
sidered as complete, and the responsibility of the com- 
pany cease, when such carriers received the goods, and 
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that the company would not be responsible for loss or 
damage to goods beyond the limits of their railway, is a 
vaKd condition, though the company make one entire 
charge for the carriage from the place where the goods 
are received to the place beyond the limits of their railway 
where the goods are addressed. The company^s respon- 
sibility accordingly ceases after the goods are delivered 
to a carrier in terms of the condition. {Fowles v. Great 
Western Rodlway Company, 7 Exch. 699 ; 7 Railway 
Cases, 421 ; 17 Jur. 214 ; 22 L. J. Ex. 76.) 

A railway company that accepts a parcel for carriage, Goods carried 
part of which is by their own line, part by sea, and the i^^Sity fo? 
remainder by other lines, contract as common carriers 
with the consignor to carry the whole distance, and con- 
sequently are liable for damage to the goods after they 
leave the company's line and before delivery. It is not 
ultra vires for a railway company to carry beyond their 
own Une by sea or coach. {Wilhy v. West Cornwall 
Railway Company, 2 H. & N. 703 ; 27 L. J. Ex. 181 ; 
4 Jur. N. S. 284; s. c. 30 L. T. 261.) See also upon 
a similar point Hayes v. South Wales Railway Company, » 

9 Jr. Com. L. R. 474. 

A railway company posting up in a particular station Common car- 
a list of tolls including those taken for coal is not suf- "f compwiy^^ 
ficient evidence of their holding themselves out to the ^eing. 
public as common carriers of coal from that station. 
{Oxlade v. North Eastern Railway Company, 9 W. R. 
272; 3 L. T. N. S. 671, Exch.) Though this has been 
so held, it would devolve on the company, when a 
merchant desires to send coals from a particular station, 
and, under the Act, complains of their failure to carry 
them, to prove their inability from inadequate accommo- 
dation or otherwise to comply with the request. 

If a railway company are required by their special Toll, limitation 
Act to carry, as common carriers for hire, and to afford parJament. 
to all persons conveying or sending goods upon their 
railway every reasonable facility for loading and unloading 
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goods, and if the Act also authorized the company for 
carriage of goods to demand a toll not exceeding a certain 
sum per ton per mile, they are not entitled to charge an 
additional sum for services performed, accommodation 
aflForded, and expenses and risk incurred in and about 
the receiving, loading, unloading and delivering the 
goods. {Pegler v. Monmouthshire Railway and Canal 
Company y 4 H. & N. 644.) 

Tolls, exhibi- The forfeiture imposed on a railway company by the 

tion of. provision in sec. 88 of the " Railways Clauses Consolida- 

tion (Scotland) Act, 1845,^' that no tolls shall be demanded 
or taken by the company for the use of the railway during 
any time at which the boards with lists of tolls are not 
exhibited, applies only to tolls for the use of the railway, 
and not to tolls chargeable by the company as common 
carriers for the conveyance of passengers and goods. 
(^Scottish North-Eastern Railway Company v. Anderson, 
1 Macph. 1056; 35 Jur. (Scot.) 541), and tolls declared 
to be forfeited by the before-mentioned section are tolls 
for the use of the railway by a third party, and not 
« charges by the railway company acting as common car- 

riers. {Scottish North^E astern Railway Company v. An- 
derson, 1 Macph, 1056; 35 Jur. (Scot.) 603.) 

The omission on the part of a railway company to 
comply with their Act, that they should paint on boards 
an account of their several rates and tolls and aflSx them 
upon the toll-houses or buildings at which the rates and 
tolls should be taken, and that the company should not 
take any rates or tolls except during the time that the 
board should be so aflixed, does not prevent the company 
from recovering such sums of money as they had a right 
to charge, and that the parties who had paid them could 
not as a result of such omission recover back such sums 
as they had been charged. {Garton v. Bristol and Exeter 
Railway Company, 1 B. & S. 112; 7 Jur. N. S. 1234; 

Tolls for goods 30 L. J. Q. B. 273 ; 9 W. E. 734.) 

canal. If by a canal Act the company of proprietors are 
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entitled to demand a fixed sum for goods carried upon 
any part of the canal, '^ wMch said respective rates should 
be equal throughout the whole length of the said in- 
tended canal/^ it is still competent to the company to 
take a proportionably less toll per ton per mile for goods 
carried a given distance (five miles) along any part 
of the canal, than for goods carried less than that dis- 
tance. It is also competent to the company to agree to 
carry at a lower rate for a particular individual, in con- 
sideration of a large guaranteed minimum toll, in order 
to enable them to enter into a successful competition 
with a rival line of railway. (^Strich v. Swansea Canal 
C(ynvpam.y, 16 C. B. N. S. 245; 33 L. J. C. P. 240; 
10 L. T. N. S. 260.) 

By 8 & 9 Vict. c. 20, s. 97, it is provided that, if on Tolls, right of 
demand, any person fail to pay the tolls due in respect deSinMidsell 
of any carriage or goods, it shall be lawful for the com- fo^* payment of. 
pany to detain and sell all or any part of such goods 
liable to such tolls, and out of the monies arising from 
such sale to retain the tolls. Before the company has 
a right to sell, it is a condition precedent that a demand 
of the sum actually due for tolls be made. {Field v. 
Newport^ Abergavenny and Hereford Railway Company, 
3 H. & N. 409 ; 27 L. J. Ex. 396.) See also North v. 
London and North Western Railway Company , 14 C. B. 
1^.8.132; 9Jur.]Sr. S.896; 32 L. J. C. P. 166; IIW.R. 
624; 8 L.T.N. S. 246. 

A railway company cannot, however, detain the wag- 
gons of a third party as a lien for the default of a 
party who had contracted with them. {North v. Oreat 
Northern Railway Company, 6 Jur. N. S. C. P. 98.) 
The company entered into an agreement with A, for 
the delivery to them during a certain period pf a cer- 
tain quantity of coals to be carried by them for hire 
to be paid by A, and in his waggons ; the company to 
have the right to detain any waggons of A on certain 
defaults on his part. In order to complete this agree- 
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ment A agreed with B to supply a portion of the quantity 
of coals, to be sent on to the line in waggons which had 
been hired for a term from A by B, but now relet for hire 
by him to A for this purpose. A having made default, 
the company seized and detained the waggons then on 
the line, as being A's, but they were in fact waggons 
sent on by B under his agreement with A. The Court 
of Common Pleas held the company could not retain 
them against B. 
Lien imder With respect to general and particular lien under an 

c^"^^'^* *^ agreement to carry, the following point has been decided 

in the Court of Exchequer (in Kinnear v. Midland Rail- 
way Company, 19 L. T. N. S. 387) . The plaintiff was 
assignee of a bankrupt colliery company, and the defen- 
dants were carriers of goods on their line of railway from 
their B. station, having also an establishment at D. on 
their line, where they made and repaired their own loco- 
motive engines, and also occasionally repaired those be- 
longing to colliery proprietors whose works were con- 
nected with the main line of railway. In June, 1864, 
the defendants opened a monthly credit account with 
the colliery company for the carriage of their goods by 
the defendants from the B. station, upon certain written 
conditions, the sixth of which provided that if the monthly 
accounts were not paid in accordance with the specified 
conditions the defendants were to have the right at any 
time to detain any goods or waggons in their possession 
by way of lien to secure the general balance owing to 
them. In July, 1864, a locomotive engine of the colliery 
company used by them for taking coals and goods from 
their works to the defendants^ line at B. being out of 
repair, it was sent by agreement to the defendants^ 
establishment at D. to be repaired by them, and was 
drawn by the defendants from B. to D. for that purpose, 
and a sum for such haulage was charged by the defen- 
dants to the colliery company in the monthly account for 
July, and was not disputed by the latter before their 
bankruptcy. Upon the subsequent adjudication of the 
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colliery company as bankrupts the defendants claimed 
to hold the locomotive engine which was then in their 
establishment under repair, as a security for costs and 
also for the general balance due to them. On a special 
case stated it was held by Kelly, 0. B. and Channell, 
Pigott, and Cleasby, B.B., giving judgment for the plain- 
tiff, that the terms of the sixth condition of the agreement 
between the defendants and the colliery company, which 
was intended merely to enlarge the rights of the defen- 
dants as carriers, and to give them as such a right of 
lien beyond what they would have at common law, applied 
only to coal and such like ^^ goods ^' to be carried in the 
ordinary way, and not to the engine in question, which 
was delivered to the defendants, not under any contract 
to carry, but under an agreement to repair, to which the 
charge for haulage was incidental, and therefore that the 
right of general lien claimed by the defendants did not 
attach. 

The Act of 1854 does not interfere with the right of a Overcharge, 
party aggrieved by overcharge to maintain an action to 
recover back the sums paid in excess. {Baxendale v. 
Eastern Counties Bcdlway Company, 4 C. B. N. S. 63 ; 
27 L. J. C. P. 137.) 

As to recovery of overcharges which had been paid, 
see Ashmole v. Wainright, 2 Q. B. 837 ; 2 G. & D. 217 ; 
2 Jut. 729. 

Railway companies entering into an agreement with 
an individual, whereby the latter undertook to provide 
all waggons, horses, &c. necessary for the carriage of 
grain, merchandise, &c. between two towns, and to convey 
all grain, merchandise, &c. that might be presented to 
him for the purpose between these towns for a certain 
sum per ton, are not liable for terminating the agree- 
ment before the date at which it was to be mutually 
binding. Such an agreement is unilateral, the only 
contract on the part of the company is to pay the stipu- 
lated price for the carriage of such goods as might be 
presented for that purpose. {Burton v. Or eat Northern 
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Bwilway Company, 9 Bxch. 507 ; 23 L. J. Exch. 

184.) 
Goods, place Although railway companies contract with the con.- 

for delivery of. gig^Qj. Qf goods to deHver them at a particular place, 

they may deliver them at any place at which the con- 
signee has ordered delivery. Though the consignor 
may have no knowledge of the instructions given by the 
consignee, who refuses to accept thie goods, and they 
remain at the railway station and become deteriorated in 
value, the consignor has no right of action against the 
company for non-delivery, as such was by order of the 
consignee. {London and .North Western Bmlway Com- 
pany, appellants, v. Bartlett, respondent, 7 H. & N. 
400; 31 L. J. Exch. 92; 8 Jur. N. S. 58; 5 L. T. N. S. 
399.) 

The Uen which a carrier has on goods for the carriage 
money is to be exercised subject to the obligation of 
keeping the goods for such a time in such a place as may 
be reasonably adapted for allowing the consignee means 
of taking possession of them on payment of the charge ; 
but this is a question of fact io be decided according to 
the peculiar circumstances. {Great Western Railway 
Company v. Crouch, 4 Jur. N. S. Exch. 457.) 

Carriers who have received goods to be taken to a point 
beyond that to which their own means of conveyance 
extend are liable for losses as carriers beyond that point. 
{Muschamp v. Lancaster and Preston Railway Company, 
8 M. & W. 421.) In this case Rolfe, B., observed: — 



Goods, lien on, 
bj companj. 
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liability of 
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" I think the construction we are putting on the agreement is 
not only consistent with law, but is the only one consistent with 
common sense and the convenience of mankind. What I told the 
jury was only this, that if a party brings a parcel to a railway station — 
which in this respect is just the same as a coach-office — ^knowing at 
the time that the company only carry to a particular place, and if 
the railway company receive and book it to another place to which 
it is directed, prima facie they undertake to carry it to that other 
place. That was my view at the trial, and nothing has occurred to 
^Iter my opinion. As to the case which has been put, of a passenger 
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injured on the line of railway beyond that where he was originally 
booked, I suppose it is put as a redttctio ad ahsurdum ; but I do not 
see the absurdity. If I book my place at Euston Square and pay 
to be carried to York, and am injured by the negligence of somebody 
between Euston Square and York, I do not know why I am not to 
have my remedy against the party who so contracted to carry me to 
York. But at all events, in the case of a parcel, any other construc- 
tion would open the door to incalculable inconveniences. You book 
a parcel, and on its being lost you are told that the carrier is 
responsible only for one portion of the line of road. What would 
be the answer of the owner of the goods ? * I know that I booked 
the parcel at the Golden Cross for Liverpool, and my contract with 
the carrier was to take it to Liverpool.' All convenience is one 
way, and there is no authority the other way." 

A consignor has a right to direct in what way his Goods, con- 
goods should be conveyed, and a carrier has no right to d^ct^^Tin 
disobey his instructions. This was decided in a case in which carried. 
Ireland under the following circumstances. A. sent a 
parcel from Belfast by the Belfast Junction Railway 
Company to Drogheda, carriage paid, directed, ^'Mr. 
Patrick McBride, Virginia, per rail to Drogheda, thence 
per mail car to Virginia/^ B., a common carrier, con- 
veyed parcels from Kells station, on the Drogheda and 
Kells Railway line, to Virginia. Notwithstanding cautions 
from A. to both the Kells Railway Company and to B. not to 
convey parcels directed as above, the Kells Railway Com- 
pany and B. persisted in conveying to Virginia parcels ad* 
dressed as above by A. Upon the refusal of A. to pay for, 
and refusal to B. to deliver to him, a parcel brought to 
Virginia via Kells and thence per B.^s car, the Court of 
Exchequer in Ireland held that it was Hot the duty of B. 
as a common carrier to convey the parcel in question ; that 
B. had no lien upon the parcel for its carriage, as the 
direction upon the parcel and the cautions given to him 
by A. constituted express notice by A. that his parcels 
should not be carried by that route. B. was in the 
position of an innkeeper receiving the horses of a guest 
of which he knows the guest is not the owner. ' Further, 
the Dublin and Belfast Junction Railway Company were 

H 



98 



RECEIVING AND FORWARDING TRAFFIC. 



Goods, dan- 
gerous; re- 
strictions as 
to carriage of. 



the agents of A. for a specific purpose, viz. to forward 
the parcel by the route directed, and that there was no 
privity between A. and B. relative to the carriage of the 
parcel. (Waiigh v. Denham, 16 Ir. C. L. E. 405.) 

By 29 & 30 Vict. c. 69, the goods or article commonly 
known as nitro-glycerine or glonoine oil ^are specially 
dangerous, and by section 6, no carrier (including by 
section 7 all persons or bodies of persons carrying goods 
or passengers for hire by land or water) shall be bound 
to receive or carry goods which are specially dan- 
gerous. 

One who employs a carrier to carry an article of such 
a dangerous nature as to require extraordinary care in its 
conveyance must communicate the fact to the carrier, or 
he will be responsible for any injury that may result to 
the carrier or his servants from his omission to do aoT 
If, therefore, a person cause a carboy containing nitric 
acid to be delivered to a servant of a carrier, in order 
that it may be carried by such carrier for him, and he 
do not take reasonable care to make the servant aware 
that the acid is dangerous, but only informs him that it 
is an acid, and he is burnt and injured by reason of the 
carboy bursting whilst in ignorance of its dangerous 
character he is carrying it on his back from the carrier^s 
cart, the servant can maintain an action for damages for 
such injury. (FarromtY. Ba/mes, 11 C. B. N. S. 553; 
8 Jut. N. S. 868; 31 L. J. C. P. 137.) If a railway 
Act state that every person who shall send or cause to 
be sent by the railway any vitriol or other goods of a 
dangerous quality, shall distinotiy mark or state the 
nature of such goods on the outside of the package, or 
give notice in Yirriting to the servant of the company with 
whom the same are left, at the time of sending, on pain 
of forfeiting £10 for every default, or being imprisoned, 
the sending of dangerous goods is therefore a criminal 
offence, and therefore a guilty knowledge on the part of 
the sender is necessary to render him liable under it. 



RECEIVING AND FORWARDING TRAFFIC. 99 

{Eea/rne v. Gorton, 2 El. & El. 66 ; 5 Jur. N. S. 648 ; 
28 L. J. M. C. 16 ; 33 L. T. 256.) 

" Public baggage, stores and arms," &c._, sent by rail- Baggage, pub- 
way in charge of any of Her Majesty's forces, specified ^riia^e of^ ^° 
in 7 & 8 Vict. c. 85, s. 12, is ^' their baggage,^' no matter 
what may be the disproportion between the amount of 
baggage and the number of forces in charge of it, and 
must be carried by a railway company at the rates imposed 
by that section. {Attorney-Oeneral v. Oreat Southern and 
Western Railway Company, 14 Ir. C. L. E. 447, Exch.) 

Where a railway company, over whose line another Running 
company has running powers, is empowered to make Ei>^n"y"^^** 
regulations as to the construction of the carriages to be 
used on the railway. Hie onus lies upon the company 
having the running powers to show that the regulations 
are unreasonable arid unnecessary. The fact of the 
regulations having been wholly or in part relaxed in the 
past is no reason for the Court of Chancery to interfere 
to restrain them from being strictly enforced in the future. 
(Bhymney Railway Company v. Taff Vale Railway Com- 
pany, 7 Jur. N. S. Ch. 202 ; 30 L. J. Ch. 482.) 

The managing body of a railway company has no Traffic, fixing 
powes to enter into a contract fixing and regulating the gaUty^of this! 
future traflBc which may be carried on a line* of railway 
which the company may thereafter be empowered to 
construct so as to give another railway company an 
interest in such traffic and profits. {Midland Radlway 
Company v. London and North Western Railway Com- 
pany, L. R. 4 Ch. 524.) This was a suit instituted for 
the purpose of having the rights and interests of the 
plaintiffs and defendants to a sum of money in the hands 
of the Railway Clearing House Committee ascertained 
and declared by the Court, and for the construction by 
the Court of an agreement dated 1st January, 1856. 
Prior to that date there existed two main lines or routes 
of railway, each composed of several distinct companies, 
by which through passenger and goods traffic was booked 
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between London and Edinburgh. One of these main 
lines belonged to the Midland Railway Company and 
some other companies in connection with it, and the 
other main line belonged to the North Western Railway 
Company and other companies who were defendants to 
the suit. With the view of putting an end to consider- 
able competition which existed, the companies entered 
into the agreement of the before-mentioned date, pro- 
viding that the gross revenues derived from the through 
traffic on the two routes should be divided by the Railway 
Clearing House in the proportion dated in a schedule to 
the agreement. The agreement was to continue in force 
for fourteen years. Subsequently the plaintiflFs, by carry- 
ing on their old line for a certain distance, and thence 
on a new branch, and then by means of running powers 
they had acquired over one of the defendant companies' 
lines, acquired a new through route from London to 
Edinburgh, and had been booking and carrying through 
traffic thereon ; and it was in respect of the proceeds of 
the traffic on such new through route that the question 
in the suit arose ; the plaintiffs, the Midland Railway 
Company, contending that it did not come within the 
agreement of 1856, while the North Western Railway 
and connecting companies claimed under that agreement 
to be entitled to share in it. In giving judgment, 
Kindersley, V. C, remarked : — 

" It is not easy to reconcile all the decisions on the question, as 
to what acts or contracts on the part of a railway company are or 
are not ultra vires and illegal. But I am of opinion, though not 
altogether free from doubt, that it would be ultra vires of the board 
of directors of such a company to enter into a contract fixing and 
regulating the future traffic which mighf be carried upon a line of 
railway which the company might thereafter be empowered to con- 
struct, and the profits of the traffic, so as to give to another railway 
company an interest in such traffic and profits. There must be a 
declaration that the profits of the traffic of the new route do not fall 
under the operation of the agreement." 
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CHAPTER VI. 

STATIONAL ABBANGEMENTS . 

Questions of undue preference with respect to stational 
arrangements have at various times arisen, and these 
being distinct from those in relation to conveyance of 
traffic, it has been thought convenient to devote to them 
a separate chapter. 

Injunctions havebeenobtainedagainstrailwaycompanies Injunction to 
to restrain them from requiring other carriers to bring Jf glaUon to*°^ 
their goods to the railway station at an earlier hour than carriers and 
they received their goods delivered at their own receiving agents, 
office, and also to restrain the companies from admitting 
their own vans into their stations with goods to be de- 
spatched the same night at a later hour than those of other 
persons. (Garton v. Bristol and Exeter Railway Company y 
2 0. B. N. S. 639 ; 28 L. J. C. P., 306. Baxendale v. 
London and South Western Railway Company , 12 C. B. 
N. S. 758.) These decisions were afterwards called in 
question. (Jn re Palmer v. London and South Western 
Railway Company, 1 L. R. C. P. 588.) The complain- 
ant in this case collected parcels and forwarded them by 
railway ; the company refused to admit his vans into their 
station after 6.30 p.m., but admitted their own vans and 
those of Pickfordand Co. at a later hour with parcels which 
they forwarded the same night. The time (6.30 p.m.) 
fixed by the company as that after which they would not 
receive goods to be forwarded the same night was 
reasonable. The company in admitting their own vans 
later acted honafide and not with the intention of gaining 
an undue advantage over other collecting carriers ; they 
admitted Pickford^s vans in consequence of the injunction 
obtained by them before referred to. It was held by 
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Erie, C. J., and Montague Smith, J., that the exercise of 
the special jurisdiction by the Court being subject to no 
review, and depending in each instance on the special 
facts of the case, cases previously decided under it are not 
binding on the Court in the same manner that precedents 
in law are binding ; that the injunction prayed would 
interfere with the transport of traffic, which it was the 
object of the Legislature to facilitate ; and that it ought 
not to be granted. Willes and Keating, J. J., held that 
the cases of Garton and Baxendale, ante, were precedents 
binding on the Court, and also were rightly decided, and 
that the injunction ought to be granted. The Court 
being thus divided, the rule dropped. The case cannot 
therefore be deemed a precedent further than containing 
a very able opinion of Erie, C. J., on the facts as bearing 
on the Act. The same question again came before the 
Court in a recent case {Palmer v. London, Brighton, and 
South Coast Railway Company, 6 L. B. C. P. 194) . The 
company, with a view to compete with other carriers in 
the collection and carriage of goods, established receiving 
offices in various parts of London from which goods were 
brought in vans to the railway station. The gates of 
the station were closed against the vans of the complain- 
ant and other carriers at 6.30. p.m., but the company^s 
own vans were admitted at a much later hour, and the 
goods brought by them were forwarded by the same 
night^s trains. The Court, Keating, Montague Smith, 
and Brett, J. J., held that this was giving an undue and 
unreasonable preference to the company's own traffic, to 
the prejudice of the complainant ; and a rule for an in- 
junction was made absolute with costs. The preceding 
case of Palmer v. the London and South Western Railway 
Company was observed upon. No question was raised 
in the case by the company that their arrangements were 
made with a view to the necessities of the public, and that 
there were no practicable means by which other carriers 
could be included in these or similar arrangements, and 
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the learned judges in their opinions did not express their 
views on this point. 

If railway companies publish a printed notice fixed Special con- 
over the door of their stations for the reception of goods, to a praS^ 
that all goods received after 4 o'clock p.m. would be f^^^J^^^'^ 
forwarded on the next working day, and long after the 
publication of this notice goods are brought to the 
station about half-past 5 p.m., and the persgn who 
brought them asks if there is time for the goods to 
proceed that evening, and receiving an answer in the 
aflBrmative, the goods are placed by the company's porters 
on the trucks on which goods are carried upon the 
railway ; and if the same person had on former occasions 
taken similar goods at a later hour, which were never 
refused for being too late, and which had been forwarded 
the same OYoning, there is evidence to go to a jury of a 
special contract by the company to forward goods on the 
same evening on which they are delivered. (Pickford v. 
Grand Junction Railway Company, 12 M. and W. 766.) 

It is neither competent to a railway company to re- Goods, to con- 

-» , . , 1 J • J T_ siirnee's car- 

fuse to recognize or act upon general orders signed by ner, refusal to 
the consignees of goods directing the company to hand deliver, mcom- 
over to a common carrier for delivery all goods which 
might arrive at one of their stations addressed to such 
consignees, nor to require the carrier to produce on 
each occasion a special order describing the particular 
goods which the consignees desired to have delivered to 
them by him, no such special (or any) order being re- 
quired from their own agent. This i^ ground for an 
injunction, it being an undue and unreasonable prejudice 
to the carrier in the conduct of his business, and an 
undue preference and advantage to the company them- 
selves. 

" It was urged that great difficulties might arise to the company 
if they are obliged to act upon these general orders, inasmuch as 
they would run the risk of delivering the goods to a stranger. But 
we cannot make any distinction of persons in a case like the pre- 
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sent. The company have no right to prefer themselves or any one 
carrier to another. Besides, this is only complaining of what is the 
ordinary state of things." Per Willes, J. (^Parkinson v. Great 
Western Railway Company, 6 L. R. C. P. 554.) 

In two cases the Court of Session in Scotland gave a 
directly contrary judgment, and decided that averments 
in a petition under the Act of 1854, that a railway com- 
pany refused to give effect to general orders left with 
them to deliver goods arriving at their stations by a 
particular carrier and that the company refused to hand 
over goods for delivery by a particular carrier, to whose 
care they were addressed, were not relevant allegations 
of a contravention of the second section of the Act, and 
therefore not sufficient to warrant the summary pro- 
cedure provided for in the Act. {Wannan v. Scottish 
Central Railway Company, 2 Macph. 1373 ; 38 Jur. (Scot.) 
404.) In this case the complainant was a carrier, and 
the railway company did not deliver goods addressed to 
various persons in Perth and vicinity, though these 
were marked ^^ per Wannan, Carrier,'^ but delivered 
them to a firm of carriers who acted as the company^s 
agents. 

The second case was that of a railway company who 
employed agents for delivering in a large town in Scot- 
land goods brought by the railway to the parties to 
whom they were addressed, and arranged within the 
station the goods to be delivered by these agents, and 
afforded to them other facilities in the use thereof. The 
Court of Session in Scotland held that the company, in 
refusing to give the same advantages to carriers to 
whom goods were consigned, were not guilty of a con- 
travention of the provisions of the Act against the 
granting of undue preference to traders, the agents of 
the railway company being servants of the company and 
•not traders. {Pickford v. Caledonian Railway Company, 
4 Macph. 755 ; 38 Jur. (Scot.) 399.) In this case it 
was also decided that a railway company receiving from 
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another railway company goods addressed by the sender 
to A. B., Argyll Street, Glasgow, is not bound to regard 
markings by the latter company in the waybill or in^ 
voice as to the carriers to be employed in the delivery. 

An important question upon which the Commissioners Power of rail- 
may be required to adjudicate remains undecided, viz. : to^ienScT'^^ 
Can a railway company having land adjoininfi: one of adjoining a 

«/ o station Qiurr$t 

their stations, let the whole or a great part of it to a coal 
merchant, who may not require or use the whole of the 
land, for the purpose of storing coal brought by their line 
to the exclusion of other merchants ; and does this matter 
come within the provisions of the Trafl&c Act ? This point 
was raised {West v. London and North-Western Railway 
Company, 5 L. E. C. P. 622), and the Court being equally 
divided, the rule obtained by the complainants dropped. 

The company having land adjoining their station at 
Lubenham, allowed the complainants for some time to 
store coal in the usual way upon parts of it marked out by 
the company's officers for that purpose. Afterwards the 
company let the whole of the land to another coal mer- 
chant for the purpose of storing coal brought by their 
line. It appeared he did not require or actually use the 
whole of the land for this purpose. The complainants 
applied to the company to provide them on similar terms 
with land for storing coal, or to let them the part of the 
land not actually used by the other merchant. The 
company refused to do so. The complainants then ap- 
plied to the Court for an order compelling the company 
to desist from allowing the rival merchant to store coals 
on the land or to give similar facilities to them. Bovill, 
C. J. (with whom Keating, J., concurred), was of opinion 
that the space of ground used for deposit of coals at the 
station must be considered a part of the railway within 
the meaning of the Act, and that the wharf accommoda- 
tion to coal dealers is not only an usual, and ordinary 
and reasonable accommodation for the coal traffic coming 
to the railway, but that it is in fact so necessary, that 
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without it the trade in coal and the traflSc in coal on the 
railway cannot practically and commercially be carried 
on. That the company had no right to grant greater 
facilities to a particular trader than to the complainants, 
and that they ought to be restrained from doing so. 
Montague Smith, J. (with whom Brett, J., concurred), 
was of opinion that the Court had no jurisdiction under 
the Act to entertain the complainants' application. That 
what the complainants wanted from the company had 
nothing whatever to do with the conveyance and 
transport of the coal, or with any facilities or accommo- 
dation relating to conveyance and transport. That what 
they really wanted was the company to provide them 
with a wharf or store where they might sell their coal 
when and as they please. That the second section enacts 
that a company shall afford '^ all reasonable facilities for 
the receiving, and forwarding, and delivering traffic upon 
and from their railways .'' And the enactments with 
respect to undue or unreasonable preference must be 
construed to apply to undue preference or undue pre- 
judice in matters incidental to the conveyance of traffic, 
and to facilities for receiving, forwarding and delivering 
such traffic. That the complaint did not relate to the 
conveyance of the coal or to the receiving, forwarding, 
or delivering of it, and the Court had no jurisdiction 
under the Act to deal with the complaint in question. 
That if the Court were to extend its jurisdiction to 
things beyond those which relate to the conveyance of 
traffic, it would exceed the authority conferred on it by 
the Act, and it might then be asked to extend its inter- 
ference to various matters not at all contemplated by it, 
such as the arrangements respecting refreshment-rooms, 
book-stalls and other like matters. 

The opinions of the learned judges are worthy of con- 
sideration, and it is to be regretted no definite decision 
^ .^ , was obtained on the point. 

Omnibus at ,\ 

station. Arrangements with respect to omnibuses at stations 
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come under the provisions of the Act. An omnibus pro- 
prietor who carries passengers and their luggage to and 
from a railway station cannot maintain an action against 
the company for refusing to allow him to drive his vehicle 
into the station-yard. {Barker v. Midland Railway Com- 
pany, 18 C. B. 46; 25 L. J. C. P. 184.) This was an 
ordinary action, and was not brought under the provisions 
of the Act. There was no allegation on the part of the 
plaintiff that any other omnibus proprietor obtained an 
undue preference over him, and the judgment of the 
Court proceeded on the ground that the plaintiff had no 
intention to use the railway, and therefore experienced 
no obstruction. Further, he merely desired that other 
persons should use the railway, which gave him no right 
of action. 

The Court, however, interfered where a railway com- 
pany made arrangemeijts at one of their stations with the 
proprietor of an omnibus running between the station 
and a tovm, to provide omnibus accommodation for all 
passengers by any of their trains to and from the town, 
and allowed him the exclusive privilege of driving his 
vehicle into the station-yard for the purpose of taking-up 
and setting down passengers at the door of the booking- 
ojfice; and held that, in the absence of special circum- 
stances showiijg it to be reasonable, the granting of such 
exclusive privilege to one proprietor and refusing to grant 
the like facilities to another, who also brought passengers 
from the same place, as well as from other places beyond, 
was a breach of the prohibition against the granting of 
undue and unreasonable preferences contained in the Act. 
{Re Marriott v. London and North Western Railway Com- 
pany, 1 C. .B. N. S. 499 ; 3 Jur. N. S. 493 ; s. c. 28 
L. T. 305 ; 26 L. J. C. P. 154.) 

To obtain an injunction with respect to the arrange- Cabs, &c., at 
ments of public vehicles at stations, the complainant must ^***^°'^* 
make out a public inconvenience. {Re Beadell v. Eastern 
Counties Railway Company, 26 L. J. C. P. 250; 2 C. B. 
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N". S. 509.) In this case the company made arrange- 
ments with » cab proprietor whereby they gave him the 
exclusive right to have his cabs standing at their station 
and plying there. Another cab proprietor, who had been 
refused leave for his cabs to stand and ply at the station, 
applied for an injunction, which was refused on the ground 
just stated. The case of Marriott, ante (107), was distin- 
guished from it by the Court in its judgment. 

Following this case, a decision was pronounced re- 
fusing an application for an injunction to remove a restric- 
tion on certaifi complainants plying for hire with their 
carriages within the station of a railway company ; Bovill, 
, C. J., observing that it was much for the convenience of 
the public that railway companies should make arrange- 
ments for the attendance of a sufficient number of carriages 
for the conveyance of passengers arriving at their stations, 
whether in town or country; tljat if every one indis- 
criminately might bring his carriages for that purpose, 
it would give rise to great confusion and obstruction; 
that in all these cases therefore it must be clearly shown 
that the course complained of occasioned inconvenience 
to the public which was not proved by the affidavits pro- 
duced ; and that regard must be had to the general con- 
venience of the public rather than to the wishes or interests 
of individual job-masters. Alluding to Marriott's case, 
ante, Willes, J., said, that that decision had been explained 
{in re Beadell v. Eastern Counties Railway Company) 
in the way put by the Chief Justice. {In re Ilfracombe 
Public Conveyance Company v. London and South Western 
Radlway Company, W. N". 1868, p. 289.) 

The Court refused to grant a writ of injunction against 
a company (who had granted exclusive right to a limited 
number of fly proprietors to ply for hire within their 
station) at this instance of a fly proprietor whose vehicles 
were excluded from the station-yard, although it was 
sworn by the complainant and by several other fly pro- 
prietors, who were likewise excluded, that occasional 
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delay and inconvenience resulted to the public from the 
course pursued. {Re Painter v. London, Brighton, and 
South Coast Railway Company, 2 C. B. N". S. 702.) 
It is impossible to lay dovm any j&xed rule that can be 
applied to the admission of vehicles to station-yards. 
It is clear that a strong case of public inconvenience and 
undue preference to entitle a complainant to redress must 
be made out. Each case must naturally depend upon its 
own particular circumstances, and a very slight diflference 
between one case and another may give rise to entirely 
opposite decisions. 

While the regulation of book-stalls at stations, as inti- Book-stalls, 
mated by Montague Smith, J. (in West.y, London and 
North- Western Eadlway, ante), is not a matter to be dealt 
with under the Act, yet certain questions as to the for- 
warding of books and newspapers to and from stalls 
along the line may be a subject for adjudication by the 
Commissioners. {See Holmes y. Eastern Counties Railway 
Company, 3 Jur. N. S. Ch. 737 ; 29 L. T. 311 ; 3 Kay 
and John. 675.) In this case it is possible a portion of 
the complaint against the company might have been 
remedied by proceeding under the Act, but it was 
naturally brought before the Court of Chancery, as it 
involved other matters with which the Common Law 
Courts could not interfere. 

As to the duty of companies to make provision for Live stock, 
the safety of live stock at their stations, it was decided ^telons for. 
that a railway company carrying live animals is not 
bound to provide fences or guards at the station where 
the animals may be landed, between the line and the 
station-yard, so as to prevent them straying on to the 
line. {Roberts v. Great Western Railway Company, 4 Jur. 
N. S. 1240 ; 4 C. B. N. S. 506 ; 27 L. J. C. P. 266.) With 
respect to the common law liability of railway companies, 
as carriers, extending to live stock conveyed by them, see 
McManus v. Lancashire and Yorkshire Railway Company, 
2 H. & N. 693; 4 Jur. N. S. 144; 27 L. J. Ex. 201. 
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The Railway Clauses Act, 8 & 9 Vict. c. 20, s. 86, does 
not impose on railway companies, acting as carriers, any 
further liabilities than those which attached to common 
carriers. Therefore, although a company carry coals 
and other goods for hire from one end of their line to 
the other, and carry goods other than coals from an inter- 
mediate station, they are not bound to carry coals from 
that station unless they have publicly professed to do so ; 
and even if they have held themselves out as carriers of 
coals from that station, no action for refusing to carry 
coals from it will lie, unless it is shown that the company 
have conveniences at the station for receiving and car- 
rying the coals. (Johnson v. Midland Railway Com- 
pam,y, 6 Railw. Cas. 61, 4 Exch. 367 ; 18 L. J. Exch. 
366.) 
Specific In Chaplin, v. North Western Railway Company (5 L. T. 

myol^^T- N. S. Ch. 601), it appeared that an agreement had been 
sonai service entered into between the plaintiffs, who were carriers, 

not enforced . 

bjr Court of and the company, by which, for certain considerations, 
^^' certain duties were to be performed by the former in 
loading and unloading goods at the termini of the railway. 
It was thereby '' declared and understood between the 
parties thereto that it was not the intention of the com- 
pany to take such duties into their own hands unless 
their interests should appear to them absolutely so to 
require, in consequence of such duties not having been 
performed satisfactorily by the carriers or by the servants 
under their control.^' The company came to a resolution 
'' that the present system of dealing with the goods trajfic 

inside the and other London stations was un- 

satisfjEfcctory, and that the interests of the company 
require that the loading and unloading of the goods 
trajfic in such stations should be performed by the com- 
pany themselves,^^ and the Court of Chancery held that 
it could not interfere by injunction to restrain the com- 
pany from acting up to their resolution — the agreement 
involving personal service, and as such being one of 
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which the Court was not in the habit of granting decree 
for speci&c performances. 

A terminal station was jointly possessed by the Edin- Terminal 
burgh and Glasgow Eailway Company and the North possesion of. 
British Railway Company. The former entered into an 
agreement with a third company having a terminal 
station of its own, by which it was proposed to introduce 
its passenger trafl&c into the joint station, and with that 
view a junction of the two lines of railway was proceeded 
with. In an. application for interdict at the instance of 
the latter company against this agreement being carried 
into eflfect, the Court of Session in Scotland held that 
this introduction at the threshold of the joint station 
of the traflSc of a third railway, although for a short 
distance it passed along the Une of one of the co-pro- 
prietors of that station, could not be considered as the 
introduction of trajfic fairly communicated to that line, 
but was a colourable attempt to give the third company 
the use and benefit of the joint station, which a co-pro- 
prietor had a right to resist. {North British Railway 
Company, v. Edinburgh and Glasgow Railway Company, 
16 D. 250 ; 26 Jur. (Scot.) 99.) 

In the London and North Western Railway Company Station, an 
V. Lancashire and Yorkshire Railway Company (L. R. 
4 Ch. 174 ; 36 L. J. Ch. 479), a bill was filed to restrain 
a railway company from placing an obstruction partly on 
a public footway and partly on land belonging to the 
plaintiffs, a rival railway company, so as to block up the 
access to a station of the plaintiffs, and alleged that the 
injury to the traffic by allowing the obstruction to re- 
main would be irreparable, and that the act was done 
without any colour of title by the defendants. Wood 
V. C. held that this was one of the exceptional cases in 
which the Court would interfere to restrain a trespass by 
a stranger, and a demurrer made by the defendants was 
overruled. 

.., 1 .' * ' J. J. j'j.1 Station private 

A railway station is private property, and is not such property. 
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a street or place as that persons can insist on the driver of 
a hackney carriage taking them for hire. (Case v. Storey, 
L. R. 4 Exch. 319; 38 L. J. M. C. 113 ; 20 L. T. N. S. 
618.) In this case a cab was admitted within the station 
of the Great Northern Railway Company at King^s Cross, 
for the purpose of taking up persons arriving by the 
train ; one of the public who had not so arrived, entered 
the station and claimed to hire the carriage ; the driver 
having refused to take him, was held to be guilty of no 
offence under the Acts relating to hackney carriages, the 
provisions of those Acts which make it compulsory on a 
driver to be hired only referring to cabs plying for hire 
in streets or places where the public at large have a 
right to go, and the station of the railway was not such 
a street or place, but private property. Kelly, C. B., 
remarked : — 

" In one sense these cabs are undoubtedly plying for hire, but 
they are not so plying in a general sense, but only to such an 
extent and subject to such regulations as the license given them by 
the railway company may admit." . 

The same learned judge further remarked : — 

" It is clear to me that railway stations are not either public 
streets or public roads. They are private property ; and although 
it is true they are places of public resort, that does not of itself 
make them public places. The public only resort there on railway 
business, and the railway company might exclude them at any 
moment they liked, except when a train was actually arriving or 
departing." 

Station master, The rule that where a person does an act by command 
liS>m^°of°^ of another, he is not responsible for consequences, if 
company for it is done within the scope of his authority, only holds 

good where the act is such that the superior would have 
been justified in doing it himself. If therefore a station- 
master arrest a passenger under the erroneous belief 
that he had not paid for the conveyance of a horse which 
he had with him, the company are not responsible, and 
the remedy is against the station-master. (Poulton v. 
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London and South Western Railway Company, 8 B. and 
S. 616; 36 L. J. Q. B. 294; 16 W. R. 309. See also 
Roe V. Birkenhead Railway Gompam,y, 21 L. J. Exch. 9 ; 
6 Railw. Cas. 795 ; 7 Exch. 36.) 
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FABCELS. 



Equal rates of 
carriage, no 
liability at 
common law 
to charge. 



Parcels^ car- 
rier to inquire 
as to contents 
of. 



Parcels of cer- 
tain weight, 
special Acts 
as to. 



In dealing with undue preference generally, no descrip- 
tion of traflSc has occasioned more questions for decision 
than that of parcels, and a separate chapter is therefore 
now devoted to the subject. 

Though limited to a reasonable charge, there is no 
common law obligation on a carrier to charge equal rates 
of carriage to all his customers. {Baxendale v. Eastern 
Counties Railway Company, 4C.B. N. S. 63; 27 L. J. 
C. P. 137.) 

A carrier receiving a parcel to be carried ought to 
inquire as to its contents, and if nothing is done by the 
party delivering it to deceive him or to give the trans- 
action a false complexion, he is answerable for the parcel 
{Walker v. Jackson, 10 M. & W. 16 ; 12 L. J. Bxch. 165), 
but a carrier has no general right in all cases to inquire 
and be informed of the contents of a parcel tendered to 
him to be carried. {Crouch v. London and North Western 
Railway Company, 14 C. B. 255 ; Railw. Cas. 717 ; 
18 Jur. 148; 23 L. J. 0. P. 73.) 

By special Acts a railway company were entitled to 
charge for goods carried on their line at rates not exceed- 
ing certain rates per ton. They were permitted to charge 
a higher rate for parcels not exceeding 500 lbs. weight, 
provided that '' articles sent in large aggregate quantities, 
although made up of separate parcels, such as bags of 
sugar, coffee, meal, and the like, shall not be deemed 
small parcels ; but such terms should apply only to single 
parcels in separate packages.'^ A carrier sent to the 
company at once many packages (all consigned to one 
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consignee^ each less ihsbn 500 lbs.) of ai^ticles of similar 
classes^ but not being separate packages of one article j 
the company charged for them as separate parcels^ and 
they were held justified in so doing, the proviso applying 
only to articles that were of such a nature that a large 
quantity was generally made up in separate parcels. 
The same carrier also sent a parcel of coffee less than 
500 lbs. weight j and afterwards, on the same day, another 
parcel of coffee, both consigned to himself and for the 
same train. When the first was left, notice was given 
that he would probably send more, but it was not 
received on any special terms. The company charged 
for them as separate parcels, and they were also held 
justified in so doing. {Parker v. Oreai Western Bmlway 
Gonvp(my, 6 E. & B. 77 ; 25 L. J. Q. B. 209 j 11 C. B. 
545; 2 Jur. N. S. Q. B. 325; 27 L. T. 75.) In the CoUections 
same case it appeared that the company agreed with Sditionaf^' 
agents to collect and deliver goods for them, charging ^^^^^^^^ ^ 
the public a small sum for so doing in addition to the 
charge for conveyance on the railway ; to those agents 
the company allowed in addition a sum out of the re- 
ceipts of the company. The plaintiff, who collected and 
deUvered his own parcels, but was charged as highly as 
the rest of the public, complained that in effect this 
arrangement caused his goods to be charged higher than 
those sent through the agents, and that the difference 
was an overcharge. By tiieir Act the company were to 
charge all persons equally for conveyance, but there was 
a proviso that they might make agreements as to the 
collection and delivery of merchandise ; and there was an 
appeal given by the Act to the sessions by any one pre- 
judiced by any arrangement giving special facilities to 
others. It was held that under these enactments the 
agreement with the agents, against which there had been 
no appeal, did not render tihe charges to the plaintiff 
overcharges. 

In a dispute between the same parties the plaintiff was 
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Loading, &c., found entitled to a deduction given to other carriers for 
ducdon for^* the loading, &c., of goods. The company were authorized 
when allowed, to make rates and tolls for goods and passengers con- 
veyed by others than the company along the railway, 
and which should be reasonable and equal to all persons ; 
and by a subsequent Act the charges for the carriage 
of any passengers, goods, &c., to be conveyed by the 
company, or for the use of any power supplied by them, 
should be at all times charged equally to all persons, and 
after the same rate per mile or per ton per mile in 
respect of all passengers and of all goods of a like de- 
scription to be conveyed by a like carriage on the same 
portion of the line ; and no reduction or advance in any 
charge for conveyance or for the use of any locomotive 
power to be supplied by the company should be made 
either directly pr indirectly in favour of or against any 
particular company or persons travelling upon or using 
the same portion of the railway. The company always 
charged the public for the carriage of goods at a rate 
specified, and for such charge performed the duties of 
the loading, &c., of the goods ; but by a general arrange- 
ment with carriers, the latter performed those duties, 
and were allowed by the company a deduction of 10 per 
cent, from the charges made to the public (this being a 
reasonable equivalent) ; the company having, in conse- 
quence of a disagreement, refused to make this deduction 
to a carrier willing to perform, and in fact performing all 
the duties performed by the other carriers, it was held 
that they were not justified in their refusal. {ParJcer v. 
Oreat Western Railway Company, 7 M. &G. 253 ; 7 Scott 
N. R. 835; 8 Jur. 194; 13 L. J. C. P. 105.) In the 
same case it was also decided that, if the company made 
an allowance to other carriers for the collection and de- 
Consignor and livery of parcels, they were bound to make the same 
carriCT^not' allowance to the plaintiff, who also collected for himself, 
bound to give Further, that should the company make an allowance to 

carriers in cases where they disclosed the names of the 
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consignors and consignees of the goods, they were not 
justified in withholding from a carrier who refdsed to 
make such disclosure anj allowance to which he would 
otherwise have been entitled. If any of the public as a 
consignor (not being a carrier) brought several packages 
of goods addressed to different consignees and paid the 
charge, or if several of the public brought several 
packages addressed to one consignee (not being a carrier) Charges for 

•I .J ,1 . . ,■• 1 J j_i conveyance 

who paid the carnage, the company charged upon the must be same 
weight of the aggregate only ; but if under the same ^ pp^lic as to 

, • 1 • earners* 

cu'cumstances a carrier acted as consignor or consignee 
of goods, and the company charged separately for each 
package, the company were not justified in making this 
distinction between carriers and the public. {Pa/rker v. 
Oreat Western Rcdl/way Company , cmte,) 

The North Devon Eailway Company adopted and Parcels for- 
published a regulation under which goods of a certain agents specified 
description called '' Manchester packs,^' if forwarded ^usTmirbe 
through specified agents at Manchester and Bristol, would carried at 
be carried cheaper than if sent direct in the usual manner ^ ^*^' ^ ^^' 
or through other agents. The Court granted an in- 
junction enjoining them to charge the same rate for the 
carriage of the ^' Manchester packs '' over their line as they 
charged for the like goods under any circumstances and 
by whomsoever they might be forwarded. {Baseendale v. 
North Devon Rcdlway Company, 30 L. T. C. P. 154; 
3 C. B. N. S. 324.) 

A railway company by an Act of Parliament was 
empowered to charge for the carriage of parcels, and, 
by a subsequent Act amending the former Act, was 
authorized to charge at so much per ton per mile. The 
provisions of the latter Act were held to override those 
of the former, so far as concerned parcels exceeding 
600 lbs. in weight, but not as to parcels below that 
weight. The company obliged parties to pay more than 
the maximum amount allowed by the latter Act; and 
it was also held that the excess paid on all parcels 
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Parcels, not 
competent to 
make com- 
pulsory a 
charge for de- 
livery of. 



Manufactured 
goods, expla- 
nation of term. 



exceeding 500 lbs. in weight might be recovered back 
by such parties. {Oa/rton v. Bristol and Exeter Railway 
Company, 1 B. & S. 112; 7 Jur. N. S, 1234; 30 L. J. 
Q. B. 273 ; 9 W. R. 734.) 

A leading case {Baxendale v. Ghreat Western Railway 
Company, 14 C. B. N. S. 1 ; 9 Jur. N. S. 1174; 32 
L. J. C. P. 226 ; 8 L. T. N. S. 833. Affirmed on appeal, 
16 C. B. N. S. 137 ; 10 Jur. N. S. 496 ; 33 L. J. C. P. 197 ; 
12 W. R. 602 ; 9 L. T. N^S. 814. Exch. Cham.) settles 
an important question as to equality of charges. The 
company were entitled to charge for goods carried along 
the line such sum as they should think expedient, not 
exceeding the sum limited by former Acts, and provided 
that in whatever way the charges were made they should 
be made equally to all persons, and that it should be lawful 
for the company to enter into such arrangements as 
they should think fit with reference to the collection and 
delivery of goods, and upon such terms as the company 
and such parties respectively might be willing to accept 
and abide by. By a subsequent Act the company might 
demand for the carriage of small parcels, i. e. parcels not 
exceeding 500 lbs. weight each, any sum which they 
thought fit. The company having been in the habit of 
allowing a rebate in their charge for the conveyance of 
goods along their line when the goods were brought to 
or received at their stations, issued a notice that for 
parcels under 500 lbs. weight they would no longer make 
the usual allowance, and they then charged the through 
rate as if the goods had been collected and delivered by 
themselves. The Court held that the company were 
not entitled to charge parties who brought their goods 
to and received them at the different stations the same 
rate that was charged to others not so bringing and 
receiving their goods. 

When a company are entitled to charge a certain 
rate '' for all cotton and other wools, drugs, and manu- 
£BK)tured goods,'^ this means not all goods on which human 
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skill was employed, but those articles made in what are, 
in popular language, manufactories. {Pa/rher v. Or eat 
Western Railway Company, ante p. 115.) 

A railway company has no right to open a hamper Parcels en- 
to ascertain whether it contains parcels addressed to hamper, 
diflferent persons, and if one of these parcels be abstracted 
or lost in the course of the journey the company is 
responsible for its value to the consignor, as he was 
liable to the party to whom it was addressed. {Grouch 
V. London and North Western Railway Company, 2 C. 
& K. 789, Wilde.) 

If a railway company be empowered to charge for the Small parcels 
carriage of small parcels any sum which they may think ^arffed for 
fit, they are bound to charge the public alike, and the equally, 
fact of a party using the line being a common carrier 
does not justify the company in charging him more than 
the rest of the public, although the company might 
charge for packed parcels at a higher rate than an 
ordinary package. {Crouch v. Oreat Northern Railway 
Company, 9 Exch. 556; 23 L. Js Ex. 148; 7 Railw. 
Cas. 787.) 

If any of the public as a consignor, not being a 
carrier, bring several packages of goods addressed to 
diflferent consignees and pay the charge, or if several of 
the public bring several packages addressed to one con- 
signee (not being a carrier) , who pays the carriage, and 
the company charge upon the weight of the aggregate 
only ; but if, under the same circumstances, a carrier acts 
as consignor or consignee of goods, and the company 
charge separately for each package, it has been held (in 
the case of Crouch before referred to) that they are not 
justified in making this distinction between carriers and 
other members of the public. (See Baxendale v. London 
and South Western Railway Company, 4 H. & C. 130 ; 
35 L. J. Ex. 108; 1 L. E. Ex. 137.) 

A railway company cannot, in addition to the charge 
for the carriage of goods between the place where the 
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goods are handed to them and the place where they are 
ordered to be delivered, charge for collection and delivery 
where they have not in fact collected or delivered the 
goods. Such charges, if imposed and paid under pro- 
test, may be recovered back. {Oarton v. Bristol and 
Exeter Railway Company, 1 E. B. & S. 112 ; 7 Jur. N. S. 
1234; 30 L. J. Q. B. 273; 9 W. E. 734. See also 
Baasendale v. Eastern Counties Radlway Company, 27 
L. J. C. P. 137 ; 30 L. T. 330; 4 C. B. N. S. 63.) 

The Court of Common Pleas (dissentiente Erie, C. J.) 
decided that a railway company are bound to charge 
equally, and cannot lawfully demand for the carriage of 
parcels from station to station a sum which shall include 
the cost of collection and delivery, and so impose an 
unequal burden on those who do not require the per- 
formance of this latter service at their hands. {Baxen- 
dale V. Great Western Railway Company, 14 C. B. N". S. 
1 ; 8 L. T. N. S. 833 ; 28 L. J. C. P. 81 ; 4 Jur. N. S. 
1279; 32 L. T. C. P. 129.) This decision was affirmed 
in error (9 L. T. N. S. C. P. 814.) The same principle 
was also affirmed in Oarton v. Gfreat Western Railway 
Company, 5 C. B. N. S. 669 ; 5 Jur. N. S. 685. 
Charges ex- A carrier who is charged higher rates than those to 

grounds for other persons cannot recover the sums paid in excess on 
recovery of. ^}^q ground simply that the charges made by the com- 
pany were unequal ; but if the company is in the habit 
of charging certain rates upon the aggregate weight of 
parcels containing the same kind of goods, and brought 
at one time by any one of the public not being a common 
carrier, and when common carriers send a number of 
such packages in one parcel addressed to another carrier, 
but each of such packages addressed separately to the 
person to whom it was to be sent, the company cannot 
insist upon charging for each parcel separately, and the 
amount so improperly charged may be recovered. 
Further, if the company, sometimes intentionally and 
sometimes by mistake, charge heavier rates than were set 
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out in the bills published by them, the excess paid can 
be recovered. {Oarton v. Bristol and Easter Radlway 
Gompcmy, ante,) 

By the 171st section' of 5 & 6 WiU. IV. c. 107, the 
Great Western Railway Company were authorized to fix 
the sum to be charged in respect of small parcels (not 
exceeding 500 lbs. weight) , this provision not to extend 
to articles sent in large aggregate quantities, although 
made up of separate and distinct parcels, such as bags of 
sugar, coflfee, &c., but only to single parcels unconnected 
with parcels of a like nature which might be sent on the 
railway at the same time. The company issued ^^ scale 
bills,'^ specifying in classes the charges to be made for 
carriage, each class containing various kinds of goods. Parcels, what 
and at the end a " miscellaneous class,^^ comprising goods ^ be'charged 
^^ not being aggregate of one class or kind,^^ for which a for m. 
higher tonnage rate was exacted, and also an additional 
charge of 2d. per package. It was held by the Court of 
Common Pleas that the company were not justified in 
charging under the ^^miscellaneous class '^ goods that 
were aggregate of several kinds but all contained in one 
class. Also that the carrier who brought the goods and 
received them from the company at the end of the 
journey was to be treated as the consignee, without 
reference to the ultimate destination of the goods. Also Loadbjg and 
that the carrier was not entitled to any allowance in JSrnotentided 
respect of assistance in the loading, unloading, or weigh- fo,fyoiunti^y 
ing given by his men to the company voluntarily or for assisting in. 
the carrier's own convenience. (Edwards v. Qreat 
Western Ranlway Oonvpany, 11 C. B. 588.) 

A charge of 50 per cent, in addition to the usual rate Dangerous 
for the highest description of goods made to carriers for fharge for.^"* 
packed parcels which contain articles of a dangerous 
character is an unequal charge. {Bristol and Exeter 
Badlway Company v. Oarton, 4 H. & N. 33 ; 5 Jur. N. S. 
1172 ; 28 L. J. Bxch. 169, Bxch. Cham.) 

Though a railway company cannot legally charge a 
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Packed par- greater sum for the oarriage of a package containing 
^B, refusal to ggy^pg^i parcels belonging to diflTerent persons than for a 
package containing several parcels all belonging to one 
person, yet if the company refuse to carry at the 
ordinary rate packed parcels tendered by a carrier, 
whereby he is obliged to send them by a more circuitous 
route and at a greater expense, ha is not entitled to 
recover damages for an alleged loss of business. 
{Orouch V. Qreat Northern Bmlway Oompany, 11 Exch. 
742; 25 L. J, Exch. 137.) 

The Grand Junction Railway Company were authorized 
by Act of Parliament to carry and convey all such pas- 
sengers, goods, merchandise, &c., as should be offered to 
them for that purpose, and to make such reasonable 
charges as they might from time to time determine. 
The company were to fix the sums to be charged in 
respect of small parcels not exceeding 500 lbs. weight 
each. By another Act they were empowered to carry 
passengers and goods on other railways, and to make 
such reasonable charges as they should determine. And 
by another Act the charges by the former Acts 
authorized to be made for the carriage of passengers or 
foods should be at all times char&fed equally and after 
L same rate iu respect of all pa/sengei, goods, &c., 
conveyed or propelled by a like carriage or engine 
passing on the same portion of the line and under the 
same circumstances. The company published a list of 
rates for the carriage of merchandise divided into seven 
classes, of which the lowest was 16». and the highest 
6O5. per ton; and for boxes, bales, hampers, or other 
packages or things under 112 lbs. weight, each divided, 
consigned, or intended for different persons or for more 
than one person, they imposed a charge of a penny per 
Packed parcels pound Weight. The Court of Exchequer held that this 

directed to dif- , . . vi i • . i n i 

ferent persons, l^t ^^^ ^ot a reasonable charge in the case of a package 

above 500 lbs. weight made up by a carrier and directed 
to one person, although containing a number of parcels 



PARCELS. 123 

under 112 lbs. weight, each consigned or directed to 
diflPerent persons. {Pichford v. Orand Jimction Railway 
Company, 10 M. & W. 399 ; 3 Eailw. Cas. 193. Edwards 
V. Oreat Western Railway Oompcmy, 11 C. B. 688 ; 21 
L. J. C. P. 72.) 

The Court of Common Pleas held in somewhat 
similar circumstances that a railway company were not 
justified in making an increased charge in respect of the 
conveyance of packed parcels, the jury having negatived 
that they incurred any additional risk or expense in the 
carriage. {Piddington v. South Eastern Railway Oow^ 
pany, 5 C. B. N. S. Ill ; 4 Jur. N. S. 953 ; 27 L. J. C. P. 
295.) 

The recent leading case of Sutton v. Oreat Western Packed par- 
Radlway Company, 3 H. & C. 800 in error; 35 L. J. ^ciarges 
Bxch. 18; 11 Jut. N. S. 879; 13 L. T. N. S. 221; therefor, 
affirmed in the House of Lords, L. E. 4; Ho. of L. Cas. 
226; settled some important questions as to packed 
parcels and the inequality of charges therefor. The 
action was brought to recover back from the company 
an extra charge for the carriage of packed parcels. The 
plaintiflF proved that he pursued in London the trade of 
collecting small parcels, inclosing them in one package 
and forwarding it to his agent in the country by the 
defendants' railway. By the defendants' tarilBF, parcels 
between 1 cwt. and 500 lbs. were divided into five 
classes, according to the description of goods they con- 
tained, and were charged at five different rates, but 
packed parcels were charged at the highest rate, with 50 
per cent, in addition. The plaintiff's packed parcels 
were always charged at the highest rate, with the above 
additional percentage, without reference to the contents 
of the inclosures, which were generally unknown both to 
him and the company. The plaintiff tendered evidence 
to prove that four wholesale houses in London who daily 
sent large quantities of their own goods by the de- 
fendants' railway habitually received inclosures from 
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others which were sent in packed parcels, and that these 
wholesale houses were never charged according to the 
company's tariflF for packed parcels. The defendants' 
counsel objected to the reception of this evidence, but 
the objection was overruled at the trial by the presiding 
judge (Martin, B.). No evidence was given that the 
company were ever directly informed that any one 
specific parcel sent by these wholesale houses was a 
packed parcel ; but the evidence was that no questions 
were ever asked by the company. The plaintiff also 
tendered evidence to prove that at a reference in 1849 
evidence was given in presence of the then solicitor 
and traffic manager of the company of the practice of 
wholesale houses in London to pack parcels in the way 
these four wholesale houses did. The defendants' 
counsel also objected to the reception of this evidence, 
but it was admitted by the judge. The plaintiff also 
tendered evidence by a person conversant with the 
business of carriers, that the practice of sending packed 
parcels had for many years been so general as to be 
notorious amongst carriers. The defendants' counsel 
also objected to the reception of this evidence, but it was 
admitted by the judge. The learned judge left it to the 
jury on this evidence to say whether in fact the defendants 
had made unequal charges on their customers, and if so, 
whether they had done it knowingly ; and he directed 
the jury that if they found these facts affirmatively, their 
verdict must be for the plaintiff. The defendants' 
counsel excepted to the admissibility of this evidence, 
and to the direction to the jury. Subject to these 
exceptions the jury returned a verdict for the plaintiff. 
On the argument of the bill of exceptions in the Ex- 
chequer Chamber, before Cockburn, C. J., Erie, C. J., 
Byles, Blackburn, Keating, Mellor and Shee, JJ., judg- 
ment was given for the plaintiff {diss, Erie, C. J.) , and 
the case was then brought on error to the House of 
Lords. After consulting some of the judges, the judg- 
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ment in the Court below was affirmed. By this decision 
it is therefore estabKshed : (1) That an absolute power 
in an Act of Parliament to fix charges for railway carriage 
is not rendered conditional by a subsequent clause requir- 
ing that aU the charges made shall be made equally on 
Kke goods carried under like circumstances for all per- 
sons. The condition only attaches after the power has 
been exercised. (2) That a charge of so much per ton 
and 50 per cent, in addition is a tonnage charge, and 
therefore precisely within the words of the 50th section 
of 7 & 8 Vict. c. 3. (3) That the words, '' goods of a 
Kke description and quantity/' and " conveyed along the 
railway under the like circumstances/' in 7 & 8 Vict. c. 3, 
and ^^ goods of the same description " and '^ under the 
same circumstances'' in the Railway Clauses Act, are 
used not with reference to the contents of the parcels, 
but to the parcels themselves, that is, like or different for 
the purposes of carriage ; and these words are used with 
reference to the conveyance of goods, and not to the 
persons who send them. (4) That evidence tendered 
at a trial is admissible to show that mercantile houses 
were in the habit of dispatching by railway parcels con- 
taining numbers of other parcels, and sent from and to 
different persons ; that these parcels were so packed by 
these mercantile houses for the accommodation of their 
own customers and friends, and these facts were well 
known in the trade, and (inferentially) to the railway 
company, but that a lower charge was made to these 
mercantile houses than to an ordinary carrier. (5) That 
evidence of the fact of the agent and manager of a railway 
company having been present as parties at a reference 
where facts of this sort are proved in their hearing is pro- 
perly admissible as part of the proof that the company 
were informed and knew of the habits and practices of 
the mercantile houses, and knowingly charged a carrier a 
higher rate than was demanded of other persons for the 
carriage of like packed parcels of goods carried under the 
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like circnmstEKnces ; and (6) That money paid in excess 
under the above circumstances can be recovered back in 
an action for money had and received. 

Another case at the instance of the same plaintiff 
{Sutton V. Sovih Eastern Railway Company) involved in 
substance the same pointy but it was agreed that .the 
judgment delivered in the Great Western Railway case 
should govern it. After the decision in the Exchequer 
Chamber^ the South Eastern .Company still charged an 
over rate, whereupon the plaintiff commenced another 
action, and before trial applied to the Court of Exchequer 
under section 79 of the Common Law Procedure Act, 
1854 (17 & 18 Vict. o. 125), for an injunction to restrain 
the company from charging him for the carriage of his 
goods otherwise than equally with all other persons, and 
after the same rate in respect of goods of the like descrip- 
tion under the like circumstances. The Court refused to 
grant the injunction on the ground that there was no 
precedent for it, and the case was not one in which the 
Court would exercise their statutory power to grant one ; 
also that the plaintiff's proper course was to proceed with 
the action which he had commenced, under which he 
could recover the overcharges with interest. Channell 
and Pigott, BB., intimated that if the plaintiff had a 
remedy of this nature he could apply to the Court of 
Common Pleas under the Railway and Canal Traffic Act, 
1854. {Sutton v. South Eastern Railway Company, 11 
Jur. N. S. 935 ; 35 L. J. Ex. 38 ; 1 L. R. Ex. 32 ; 14 
W. R. 130; 13 L. T. N. S. 438.) This decision pro- 
ceeded mainly on the fact that the Court of Chancery had 
refused to grant an injunction under circumstances of a 
somewhat similar nature, viz. Attorney General v. Sheffield 
Oas Oonsvmers' Compa/ny, 3 De G. M. & G. 304; 22 L. J. 
Ch. 84 ; and The River Bum, Navigation Company v. North 
Midland Railway Company y 1 Railw. Cas. 153 ; but a 
demurrer for want of equity was overruled in Bajxendale 
V. West Midland Rmbway Company, 3 Giff. 650 ; 8 Jur. 
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N. S. 1072 ; 6 L. T. N. S. Ch. 675. In this case the 
plaiutUSa had phcG& of business at towns where the 
defendants had stations^ and were for many years em- Delivery of 
ployed by the defendants as their agents to deliver goods mw-k except 
to the consignees. In January^ 1862, the company by own agent, 
ceased to employ the plaintiffs, and since that time goods fiisai. 
had been sent to the latter either addressed to them or 
to their care, with the names of the consignees and 
stations of the towns in invoices, and other goods arrived 
at the same stations addressed to the plaintifis ^^ under 
marks '' (which were explained to them by letter through 
the post office.) The goods which had directions the 
defendants refused to deliver to the plaintiffs, but handed 
them to their own new agent, to be delivered by him to 
the consignees, and the goods ^^ under mark'' were taken 
by the defendants' new agent to the plaintiff's place of 
business, and tendered for acceptance, and on being 
refused were taken back to the stations and afterwards 
delivered to the plaintiffs, the defendants charging for 
cartage. A demurrer for want of equity to a bill praying 
for a declaration that the defendants were bound to 
deliver to the plaintiffs the goods so addressed to them, 
deducting for and allowing to the plaintiffs for their 
services a sum from the through rate charged, was over- 
ruled by Sir J. Stuart, V. 0. On appeal the decision 
was affirmed, but without prejudice to any question of 
jurisdiction at the hearing. (8 Jur. N. S. Ch. 1163, on 
appeal; 7 L.T.N. S. 297.) 

An owner of goods has a right to countermand de- Delivery of 
livery of a package by giving due notice, such as f rconsi^ol to 
delivery of a written order to that effect, to a clerk at the co^intermand. 
station of a company who acted as agents for them, and 
through whose line the goods passed en route for abroad. 
{Scotthorn v. South Staffordshire Railway Oompcmy, 
22 L. J. Ex. 121 ; 17 Jur. 214; 20 L. T. 225; 8 ikch. 
341.) 

The Grand Junction Railway Company became carriers 
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on the London and Birmingliam lines, and pubUshed a 
list of charges for the carriage of goods from Manchester 
to London, among which ^^ Manchester packs '^ were 
charged 35. 3c?. per cwt., or 65«. per ton. At the foot 
of this list was a notice that goods were brought to the 
station at Camden Town without extra charge, and that 
there was no charge for booking and deUvery in London. 
The company made an agreement with certain persons 
that the latter should carry from the station at Camden 
Town and deliver in London all such goods carried by 
the railway, and for so doing should receive 10s. per ton 
out of the entire charge of 65^. per ton. The Court 
of Exchequer held that the charge of 65«. per ton, when 
made to any other persons who were ready to receive 
their goods at the station at Camden Town, was both 
unreasonable and unequal. {Pickford v. Orand Junction 
Railway Company, 10 M. & W. 399; 3 Eailw. Cas. 
193.) 

If a parcel be delivered to a railway company directed 
to a person at a place beyond the limits of their line^ 
and prepayment of the carriage be offered and refused 
on the ground that it had better be paid by the person to 
whom it was directed on its receipt, and the parcel be 
lost after it was forwarded from the point where the 
compan/s line ended, the company are liable for its 
loss. (Muschamp v. Lancaster and Preston Jv/nction 
Railway Company, 8 M. & W. 421 ; 2 Eailw. Cas. 607 ; 
5 Jur. 656.) 

A carrier who sends a parcel containing several 
smaller parcels by sea, and in consequence of delay in 
the delivery loses the custom of two of his customeiPs 
who were in the habit of sending parcels through him, is 
not entitled to recover damages in respect of such loss, 
as it is not the direct legitimate or probable result of 
the delay as reasonably to be anticipated by the parties. 
{Man/ti V. General Steam Navigation Gompamy, 26 L, 
T. Ex. 247.) 
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A railway company acting as common carriers are 
bound to carry such goods as are tendered to them for 
the purpose of being carried, together with the proper 
charge for such carriage ; and the company cannot insist 
upon the sender signing such conditions as are unreason- 
able. The company have no right to close their offices 
and refuse to receive goods that are tendered with the Refusal to 
proper amount for carriage, while at the same time they exSpiTfrom 
continue to receive goods prepared, assorted and packed particular 

• XT- S_ j_' 1 • J' 'J 1 /i-» individual. 

m the same manner from a particular mdividual. [Gar- 
ton V. Bristol and Exeter Railway Company, 1 B. & S. 
112 ; 7 Jur. N. S. 1234 ; 30 L. J. Q. B. 273 ; 9 W. R. 
734.) 

The South Eastern Railway Company's Acts for the Parcels, exces- 
conveyance of goods and passengers from London to fonreys^oi 
Folkestone prohibited the company from making un- by steam ves- 
equal charges. The company obtained another Act . 
enabKng them to establish a communication by steam 
vessels with Boulogne, which contained no provision as 
to equality of rates for the carriage of goods. There was 
nothing in the law of France which disabled the company 
as public carriers from making such contracts for that 
purpose as they might think most for their own interest. 
The company by their tariff charged certain rates for small 
parcels, with a double charge for packed parcels. It was 
held by the Court of Common Pleas that so far as re- 
garded the contract for the carriage of such parcels from 
Boulogne to London, there was nothing illegal in this 
increased charge. {Bromley v. South Eastern Railway 
Company, 12 C. B.N. S. 63 ; 9 Jur. N. S. 329; 31 L. J. 
C. P. 286 ; 6 L. T. N. S. 458.) This decision was given 
before the provisions with respect to charges for con- 
veyance of traffic by rail were extended to that conveyed 
by steam vessels worked or maintained by railway com- 
panies. The statutes so extending are : " The Railway 
Clauses Act, 1863,'' s. 35. '' The Regulation of Railways 
Act, 1868,'' s. 16 ; and the Act of 1873, s. 11, ante p. 25. 
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CHAPTER Vin. 



JUST AND EEASQNABLB CONDITIONS IN PORWAEDING TRAFFIC. 



37 & 58 Vict., The 7th section of the Railway and Canal Traffic Act 
c. 31, 8. 7. ^j 1854 still remains in force j the Commissioners^ juris- 
Conditions as diction docs not extend to it. There is a proviso in the 

to forwarding i* xi. i. 

traffic. section tnat 

*' Nothing contained in the Act shall be construed to prevent these 
companies (viz. a railway or canal company) from making such con- 
ditions with respect to the receiving, forwarding, and delivering of 
any of the said animals, articles, goods, or things, as shall be ad- 
judged by the Court or judge before whom any question relating 
thereto shall be tried to be just and reasonable.** 

It win thus be seen that the Court or a judge is to 
decide the reasonableness of the conditions after they 
are made, but the Commissioners may be called upon to 
decide what should be a reasonable condition before it is 
made, the making of such a condition, involving as it 
might an unreasonable preference or undue prejudice. 
As such a question may come before the Commissioners, 
it has been thought fit to state a few of the principles 
that have been laid down in some cases under the Act 
of 1854, with respect to what are just and reasonable 
conditions. 

A condition that a company will not be accountable 
for the loss, detention, or damage of any package in- 
sufficiently or improperly packed, is unjust and unreason- 
able 3 but a condition that no claim for damage will 
be allowed, unless made within three days after the 
for, reasonable, delivery of the goods, nor for loss, unless made within 
three days of the time that they should be delivered, is 
just and reasonable. 

A condition that in the case of goods conveyed at 
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special or mileage rate, the company will not be re- Non-respon- 
sponsible for any loss or damage, however caused, is just go^dsatspecial 
and reasonable. (Simons v. Great Western Railway ormiieage rates 
Company, 18 C. B. 805 ; 26 L. J. C. P. 25 ; 8. P. '^"~'^^^^- 
Oartony. Bristol and Exeter Railway Company, 1 B. & S. 
112; 7 Jut. N. S. 1234; 30 L. J. Q. B. 273 ; 9 W. E. 
734. See also Lewis v. Oreat Western Railway Com- 
pany, 29 L. J. Ex. 425 ; 5 H. & N. 867.) 

A condition that a railway company should not be Non-Uabiliiy 
liable for loss of market, or other delay arising from de- reasonable?'^ 
tention, is a reasonable condition. (White v. Oreat 
Western Railway Company, 2 G. B. N. S. 7 ; 26 L. J. 
C. P. 158.) 

The following condition with respect to the carriage Loading and 
of cattle was held to be reasonable : — of <»ttle.^' ^ ' 

** The company is to be held free from all risk or responsibility 
in respect of any loss or damage arising in the loading or unloading 
from suffocation, or from being trampled on, bruised or otherwise 
injured in transit, fi^m fire or fix)m any other cause whatsoever. 
The company is not to be held responsible for carriage or delivery 
within a certain or definite time, nor in time for any particular 
market." 

(Partington v. South Wales Radlway Company, 1 H. 
& N. 392 ; 2 Jur. N. S. 1210 ; 26 L. J. C. P. 105.) 

Stipulations that horses should be carried at the Horses at 
owner^s risk, or that the directors should not be answer- reasonable. ' 
able for damage to any horses conveyed by the railway, 
are not unreasonable or void. (Wise v. Great Western 
Railway Company, 1 H. & N. 63 ; 25 L. J. Exch. 258 ; 
McCann v. London and North Western Railway Com^ 
pany, 7 H. <& N. 477; 31 L. J. Ex. 65; S. P. 
Gannell v. Ford, 5 L. T. N. S. 604— Q. B. But see 
Lloyd V. Waterford and Lvmerich Railway Company, 
post (p. 132) . 

But where a customer, on delivering some horses to Truck, in de- 
be carried by a railway company, signed a ticket on cUtion!^"*" 
which was the following memorandum — 
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" This ticket is issued subject to the owner's undertaking all risk 
of conveyance, loading and unloading whatsoever, as the company 
will not be responsible for any injury or damage (howsoever caused), 
occurring to live stock of any description travelling upon the rail- 
way or in their vehicles,** 

it was held not a just or reasonable condition. The 
truck in which the horses were conreyed proved de- 
fective, and the horses having in the course of the 
journey knocked a hole in it by means of which they 
injured themselves, the company were liable. {McMann 
V. Lancashire and Yorkshire Railway Company, 4 H. & N, 
827 ; 5 Jur. N. S. 651 ; 28 L. J. Exch. 353 ; 33 L. T. 
259, Exch. Cham.) 
Value of a dog A company can limit their liability for the value of a 

«m be*iimited. ^^S> ^^^^ the same is not previously declared in terms 

of a condition to that elBFect. {Harrison v. London, 
Brighton, and South Coast Railway Company, 2 B. & S. 
122; 8 Jur. N. S. 740; 31 L. J. Q. B. 113; 6 L. T. 
N. S. 466, Exch. Cham.) 

The Waterford and Limerick Railway Company intro- 
duced into a special contract for the conveyance of 
horses at a low rate a condition exempting themselves 
from all liability in respect of the horses, whether in the 
loading or unloading, or in transit and conveyance, or 
whilst in the company^s vehicles or on their premises*. 
The Court of Queen^s Bench in Ireland held this in itself 
to be an unjust and unreasonable condition. {Lloyd v. 
Waterford and Limerick Railway Company, 15 Ir. C. L. 
R. 37 ; 9 L. T. N. S. 89, Q. B.) 

Alternative jn this case it was also held that it could not be 

condition to , _ 

carry horses at aided by an alternative condition whereby the company 
cfcr- offered to 

damage at 

time of unload- "Undertake the risk of conveyance only in consideration of an 

ing, unrea- additional payment of twenty per cent, on the low ^ate of charge, 
sona e. y^^^ reftised to entertain any claim for damage sustained by any 

animal conveyed at such additional rate, unless the injury was 
stated and pointed out to the company's agent at the time of 
unloading," 
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that condition also not being in itself just or reason- 
able. 

A railway company is entitled to the protection Company 
against responsibility for the carriage of animals given to^^rote^ti^^^ 
by the second proviso of section 7 of the Act of 1854, given by 
although no complete contract for carriage of the animal ofsection?^^^ 
has been entered into, and no complete delivery of it has 
taken place ; it is enough if the animal was in the course 
of being delivered to or received by the company. 
{Hodgman v. West Midland Railway Company y 5 B. & S. 
173 ; 10 Jur. N. S. 673 ; 33 L. J. Q. B. 233 ; 12 W. E. 
1054; 10 L. T. N. S. 609. AflSrmed on appeal, 13 
W. R. 758 ; 35 L. J. Q. B. 85, Ex. Cham.) 

If an owner of horses know that there is a certain Owner volun- 
rate for carrying horses on a railway by a passenger Ss'by'S- 
train and in horse-boxes, and that there is a lower rate senger or goods 
for carrying them by goods train, and he prefer the latter responsibility 
mode of conveyance, it is a reasonable condition of the the^ter^^ 
contract that the horses should be carried entirely at the reasonable, 
owner^s risk, and that such condition would protect 
the railway company if the horses were injured on the 
journey, but would not protect them from the conse- 
quences of delay where the contract was to deliver in a 
reasonable time. {Robinson v. Cheat Western Rmlway 
Company, 14 W. E. 206; 1 H. & E. 97 ; 35 L. J. 
C. P. 123; IL.E. C. P. 329.) 

An illustration of what is a reasonable condition may Telegrams, 
be taken from a decision under the Act of a telegraph com^^y not 
company. In the Act of the Electric Telegraph Com- responsible 
pany, it was provided that the public, without preference, 
should have the use of the company^s telegraph, subject 
to reasonable regulations to be made by the company. 
When a person wished to transmit a message by the 
telegraph a message paper was handed to him for his 
signature, on which was indorsed a notice, that messages 
of consequence ought to be repeated from the station to 
which they were addressed, and that a higher rate was 
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charged for repeated messages^ and that the company 
would not be responsible for mistakes in the transmission 
of nnrepeated messages. The Court of Common Pleas 
held that the company were* not liable for the conse- 
quences of such mistakes ; that the condition introduced 
into the notice was reasonable; and if it were not 
a reasonable regulation under the Act^ it was such a 
limitation of liability as the company in the character of 
common carriers were entitled to create by notice to 
their customers. {McAndrew v. Electric Telegraph Comr- 
pany, 17 C. B. 3; 1 Jur. N. S. 1073; 25 L. J. C.P. 
26.) 

A condition that a company will not be responsible for 
injury to a case of marbles^ unless the same are declared 
insured according to their value, is not a just and reason- 
able condition. {Peek v. North Staffordshire Railway 
Company, 10 H. L. Cas. 473 ; 9 Jur. N. S. 914 ; 32 
L. J. Q. B. 241 ; 11 W. E. 1023 ; 8 L. T. N. S. 768.) 

A railway company can by a condition free themselves 
from liability for loss or detention beyond the limits of 
their line. {Aldridge v. Great Western Railway Com- 
pany, 15 C. B. N. S. 582 ; 33 L. J. C. P. 161.) 

The following conditions with respect to the convey- 
ance of fish were held just and reasonable, and the com- 
pany entitled to give public notice that the sender should 
sign such conditions : 

*' The company shall not be responsible under any circumstances 
for loss of market, or for other loss or injury arising firom delay or 
detention of train, exposure to weather, stowage, or from any cause 
whatever, other than gross neglect or fraud." 

(Real V. South Devon Railway Company, 3 H. & C. 
337 ; 12 W. R. 1115 ; 11 L. T. N. S. 184; affirming the 
decision of the Exchequer, 5 H. & N. 875 ; 29 L. J. 
Exch. 441; 8 W. E. 651, Exch. Cham.) In this case 
it was laid down that 

" For all practical purposes the rule may be stated thus — ^that the 
failure to exercise reasonable care^ skilly and diligence^ is gross 
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negligence. What is reasonable, varies in the case of a gratuitous 
bailee and that of a bailee for hire. From the former is reasonably 
expected such care and diligence as persons ordinarily use in their 
own affairs, and such skill as he has. From the latter is reasonably 
expected care and diligence such as are usual, or in the absence of 
usage, are to be expected by an analogy to the ordinary and usual 
course of similar business, and such skill as he undertakes to have, 
namely, the skill usual in the business for which he receives 
payment." 

(See also Qrill v. Oeneral Iron Screw Collier Company, 
1 Earr. and Ruth, 654; 35 L. J. C. P. 321; 37 L. J. C. P. 
205.) 

A carrier is not bound to convey goods except on Carrier not 
payment of the Ml price for the carriage according to vey^goodT''*" 
their value ; and if that be not paid it is competent to unless carriage 
him to limit his liability by special contract. Therefore, cial contract, 
where a carrier receives valuable goods to carry, after 
notice to the bailor that he will not be responsible for 
loss or damage to them, unless a higher than the 
ordinary rate of insurance be paid for the carriage, he 
receives them on the terms of such notice, which amounts 
to a special contract. But he is not thereby exempted 
fipom all responsibility ; he is, notwithstanding the notice, 
bound to take ordinary care in the carriage of the goods, 
and is liable not only for any act which amounts to a 
total abandonment of his character as a carrier, or for 
wilful negligence; but also for a conversion for a mis- 
delivery arising from inadvertence or mistake, if such 
might have been avoided by the exercise of ordinary 
care. [Wyld v. Pichford, 8 M. & W. 443.) 

A set of conditions in a consignment note is unreason- Conditions in 
able and void under section 7 of the Act if any part of it ^^'^^' 

t/ r note unreason- 

is unreasonable ; and a condition not to be liable for able if any part 

-111 n * t 1.1 /T7" T. unreasonable. 

delay, however caused, is also unreasonable. (Kirhy v. 
Oreat Western Railway Company, 18 L. T. N. S. 658.) 
Carrying cattle at "reduced fares,^^ with a condition as 
to non-liability for delay, does not free a railway company 
from liability, though the fares are below the maximum 
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allowed to be charged by the company's Act. (Allday v. 
Oreat Western Bcdlway Oompcmy, 11 L. T. N. S. 267 ; 
34 L. J. N. S. Q. B. 5; 11 Jur. N. S, 12 j 5 B. & S. 
903.) 
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PART III. 
APPENDIX. 

I. GENERAL ORDERS. 

Made Puesuant to the Statute, 86 & 37 Victoeia, 

c. 48, 8. 29, intituled, 

An Act to make better provision for carrying into effect the 
Railway and Canal Traffic Act, 1854, and for other 
purposes connected therewith. '^ 

Interpretation. 

1. 

IN the construction of these orders and the forms herein 
referred to, words importing the singular number shall 
include the plural, and words importing thie plural number 
shall include the singular number, and the following terms 
shall (if not inconsistent with the context or subject matter) 
have the respective meanings hereinafter assigned to them ; 
that is to say, "application " shall include complaint under 
this Act, " applicant " shall include any complainant under 
this Act, and "defendants " shall mean the persons or company 
against whom the application or complaint is made. 

Application or Oomplcdni to the Oommissioners. 

2. Every application made to the Commissioners under Form of appli- 
this Act shall be in writing or in print, or partly in writing cation gene- 
and partly in print, and be signed by the applicant, or in the ' ^' 
case of a corporate body, or company, or local or harbour 
board being the applicant, shall be sealed with their seal and 
signed by their secretary or other officer acquainted with the 
facts stated in the application. It shall contain a clear and 
concise statement of the facts, the grounds of application, and 
of the relief or remedy to which the applicant claims to be 
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7. Every application made to the Comniissioiiers under Under s. 11, 
section 11, snb-section 4 of this Act, shall be for a summons sub-sec. 4. 
calling upon the forwarding company to show cause why the 
through rate or route, or through rate and route proposed by 

the applicant and objected to by the forwarding company, 
should not be allowed by the Commissioners. 

8. Every application made to the Commissioners under Under s. 11, 
section 11, sub-section 6 of this Act, shall be for a summons ^^^'®®®' ^' 
calling upon the forwarding company to show cause why the 
apportionment of the through rate proposed by the applicant 

and objected to by the forwardiug company should not be 
allowed by the Commissioners. 

9. Every application made to the Commissioners under Under s. 14. 
section 14 of this Act shall be for a summons calling upon 

the railway company or canal company, against whom the 
application is made, to show cause -why they should not dis- 
tinguish in the book or books therein mentioned how much of 
the rate in respect whereof the application is made is for the 
conveyance of the particular description of traffic therein- 
named on the railway or canal in question, including therein 
tolls for the use of the railway or canal, for use of carriages 
or vessels, or for locomotive or other tractive power, and how 
much is for other expenses, specifying the nature and detail 
of such other expenses. The applicant in such case shall 
state that he is interested in the matter, and show how he is 
interested therein. 

10. Every application made to the Commissioners under Under s. 15. 
section 15 of this Act shall be for a summons calling upon 

the railway company, against whom the application is made, 
to show cause why the question or dispute therein mentioned 
with respect to the terminal charges of such company (the 
charges not having been fixed by any Act of Parliament) 
should not be heard and determined by the Commissioners, 
and why they should not decide what is a reasonable sum to 
be paid to such company for loading and unloading, covering, 
collection, delivery, and other services of a like nature. The 
application in such case shall state the actual amount of such 
charges, and the amount which the applicant contends that 
they ought to be. 

11. Every application made to the Commissioners under Under s. 16. 
section 16 of this Act shall be for them to sanction the agree- 
ment therein mentioned, such sanction to be signified by 
certificate under their seal. 
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Under ss. 6 
and 13 of this 
Act. 



Under s. 8. 



Under s. 9. 



Under s. 10, 
sub-sec. 1. 



entitled. It sKall be divided into paragraphs, eacb. of wbich, 
as nearly as may be, sball be confined to a distinct portion of 
tbe subject, and every paragraph shall be numbered consecutive- 
ly. It shall be endorsed with the name and address of the 
applicant, and if there be an attorney acting for him in the 
matter, with the name and address of such attorney, and if 
he be an agent for another attorney in the matter, then also 
with the name and address of such other attorney. The appli- 
cation shall be according to Form No. 1 in the schedule 
hereto, or to the like effect. 

3. Every application made to the Commissioners under 
sections 6 and 13 of this Act, shall be for a summons caUing 
upon the company complained of to show cause why a writ 
of injunction should not issue against them, enjoining them to 
do or to desist from doing the acts therein specified. 

4. Every application made to the Commissioners under 
section 8 of this Act (unless both parties consent to refer the 
difference to the Commissioners) shall be for a summons 
calling upon the other party to the difference to show cause 
why it should not be referred to the Commissioners for their 
decision, in lieu of being referred to arbitration. The appli- 
cant shall also state whether or not it is a case in which any 
arbitrator has in any general or special Act been designated 
by his name or by the name of his office, or in which a standing 
arbitrator has been appointed under any general or special 
Act. 

5. Every application made to the Commissioners under 
section 9 of this Act shall be signed by all the parties to the 
difference, or in the case of a corporate body shall be sealed 
with their seal, and shall be for permission to refer the differ- 
ence to the Commissioners for their decision. 

6. Every application made to the Commissioners under 
section 10, sub-section 1 of this Act, shall be for the approval 
by the Commissioners of any working agreement between 
railway companies, whereof they desire to have the Commis- 
sioners' approval, or shall be for the exercise of any other 
powers (to be specified in the said application) transferred by 
the said sub-section to the Commissioners with respect to the 
approval of such working agreement.^ 



* Since the issuing of the general orders the Commissioners have made a 
regulation, and issued directions relating to working agreements, for which 
see end of Appendix. 
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7. Every application made to the Comniissioiiers under Under s. 11, 
section 11, sub-section 4 of this Act, shall be for a summons sub-sec. 4. 
calling upon the forwarding company to show cause why the 
through rate or route, or through rate and route proposed by 

the applicant and objected to by the forwarding company, 
should not be allowed by the Commissioners. 

8. Every application made to the Commissioners under Under s. 11, 
section 11, sub-section 6 of this Act, shall be for a summons ^"^-^6<^- ^' 
calling upon the forwarding company to show cause why the 
apportionment of the through rate proposed by the applicant 

and objected to by the forwarding company should not be 
allowed by the Commissioners. 

9. Every application made to the Commissioners under Under s. 14. 
section 14 of this Act shall be for a summons calling upon 

the railway company or canal company, against whom the 
application is made, to show cause -why they should not dis- 
tinguish in the book or books therein mentioned how much of 
the rate in respect whereof the application is made is for the 
conveyance of the particular description of traffic therein- 
named on the railway or canal in question, including therein 
tolls for the use of the railway or canal, for use of carriages 
or vessels, or for locomotive or other tractive power, and how 
much is for other expenses, specifying the nature and detail 
of such other expenses. The applicant in such case shall 
state that he is interested in the matter, and show how he is 
interested therein. 

10. Every application made to the Commissioners under Under s. 15. 
section 15 of this Act shall be for a summons calling upon 

the railway company, against whom the application is made, 
to show cause why the question or dispute therein mentioned 
with respect to the terminal charges of such company (the 
charges not having been fixed by any Act of Parliament) 
should not be heard and determined by the Commissioners, 
and why they should not decide what is a reasonable sum to 
be paid to such company for loading and unloading, covering, 
collection, delivery, and other services of a like nature. The 
application in such case shall state the actual amount of such 
charges, and the amount which the applicant contends that 
they ought to be. 

11. Every application made to the Commissioners under Under s. 16. 
section 16 of this Act shall be for them to sanction the agree- 
ment therein mentioned, such sanction to be signified by 
certificate under their seal. 



A 



140 



GENERAL ORDERS. 



Under s. 17. 



How left at 
the Commis- 
sioners' office. 



Communica- 
tion by Com- 
missioners to 
company com- 
plained of. 



12. Everj application made to the Commissioners under 
section 17 of this Act shall be for a summons calling upon 
the railway company, against whom the application is made, 
to show cause why a writ of injunction should not issue 
against them, restraining them from permitting and suffering 
the canal therein mentioned, or parts thereof, or works belong- 
ing thereto, to remain unrepaired, or in want of dredging, or 
not in good working condition, or without proper suppHes of 
water thereto ; and also enjoining them to keep and maintain 
the said canal or such parts thereof, or such works thereto 
belonging, thoroughly repaired or dredged or in good working 
condition, or to preserve the supplies of water to the same. 
The application in such case shall specify the obstruction, 
non-repair, or other defect sought to be remedied, and show 
in what part of the canal or works such obstruction, non- 
repair, or other defect exists. 

13. The application so written or printed, or written and 
printed, and signed or sealed and signed as aforesaid, shall 
be left with the registrar to the Commissioners at their office, 
together with three copies thereof, and with any documents, 
maps, plans, time tables, and special Acts referred to therein 
or which may be useful in explaining or supporting the same. 
The registrar shall give a receipt for the same, which shall 
be according to Form No. 2 in the schedule hereto, and he 
shall enter particulars of the application, together with the 
date of its being left with him, in a book to be kept for that 
purpose. He shall also make out a list of the applications so. 
left according to the order in which they are received by him, 
and such list may be inspected at the office during office hours, 
and shall for that purpose be put upon a notice board appro- 
priated to proceedings under this Act. The applications shall 
be heard by the Commissioners so far as it may in their 
judgment be practicable according to the order in which they 
are so entered upon the list. 

Suspension of Proceedmgs, 

14. If the Commissioners think fit, in pursuance of section 
7 of this Act, to communicate the application to the company 
against whom it is made, so as to afford them an opportunity 
of making observations thereon before requiring or permitting 
any formal proceedings to be taken thereon, they shall give, 
notice thereof to the applicant within five days from the date 
of the application having been left at their office, and there- 
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upon all formal proceedings thereon shall be suspended until 
further notice from .the Commissioners to the applicant. 

15. The Commissioners may also within the said period of Commissioners 
five days require further information or particulars or docu- J^i^^"*^.^- 
ments from the applicant, and may suspend all formal pro- mation. 
ceedings upon the application until satisfied in this respect. 

16. If the Commissioners at any stage of the proceedings Inquiries 
think fit to direct inquiries to be made under section 25 of "'^j^u^^a t f 
this Act or under section 3 of the Railway and Canal Traffic i854. 

Act, 1854, they shall give notice thereof to the parties to the 
application, and may stay proceedings or any part of the 
proceedings thereon until further notice from the Commis- 
sioners. 

Oonaent Gases. 

17. In all cases the parties may by consent in writing Parties dis- 
dispense with the formal proceedings hereinafter mentioned, pensing with 
of some portion of them, and orders by consent may be drawn ceedhiga!*' 
up, and, if approved of by the Commissioners, may be sealed 

with their seal. 

Writ of Sv/mmons, 

18. Unless the parties so consent, and unless the applicant Hearing- of 
shall have received notice of the suspension of proceedings fg^ye toTssue^ 
within the said period of five days, he may at the expiration 

of that period apply to the registrar to the Commissioners for 
an appointment when his application may be heard by them, 
and the registrar shall thereupon give to him an appointment 
in writing stating the day and hour when the same may be 
heard by the Commissioners, and the same shall, if practicable, 
then be heard, and the facts stated in the application be proved 
by affidavit or otherwise, and thereupon the Commissioners 
shall grant or refuse leave to issue a writ of summons in the 
terms or to the effect of the application, and the granting or 
refasal thereof shall be endorsed on the application. 

19. If leave to issue a writ of summons be granted the Issuing, 
applicant or his attorney shall prepare the same according to 
Form No. 3 in the said schedule, and the same shall be 
endorsed with the name and residence arid addition of the 
applicant, and, if there be an attorney, the name and address 

of such attorney, and if he be an agent for another attorney 
in the matter, then also the name and address of such other 
attorney. It shall also be subscribed with a memorandum 
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Service. 



Endorsement 
of service. 



ITow stated in 
writ of sum- 
mons. 



that the defendants shall put in an answer to the application 
within ten days from the service of the said writ. The writ 
of summons and a copy or copies thereof, and a copy of the 
application for the purpose of service thereof, as hereinafter 
mentioned, shall be sealed by the registrar. 

20. A copy of the writ of summons so issued and sealed, 
together with a copy of the application so sealed as aforesaid, 
shall be served by leaving the same with the secretary or 
other chief clerk of the defendants at their principal office in 
any part of the United Kingdom, or if service cannot thus be 
effected, then in such manner as the Commissioners may 
direct. 

21. The person serving the writ of summons and application 
shall forthwith endorse on the writ the day of the month of 
the service, and an affidavit of service of such writ and appli- 
cation, stating the day on which service was made, shall there- 
upon be left with the registrar to the Commissioners at th^ir 
office. 

TvmefoT Ajppea/romce and showing cause, 

22. The writ of summons shall require the defendants to 
appear before the Commissioners at the place therein men- 
tioned in twenty days from the service thereof, to show cause 
against the said application, but the Commissioners may enlarge 
the time for appearance and showing cause. 



Time for de- 
livery and 
form of. 



Answer, 

23. Within ten days from the service of the writ of summons, 
or within such further or extended time as may be fixed by any 
special order of the Commissioners, the defendants shall de- 
liver to the applicant or to his attorney a printed or written 
or partly printed and partly written statement containing in 
a clear and concise form their answer to the application, and 
shall also leave four copies thereof with the registrar to the 
Commissioners at their office, together with any documents 
that may be useful in explaining or supporting it, and the 
registrar shall give a receipt for the same. The answer may 
admit the whole •or any part of the facts stated in the appli- 
cation. It shall be divided into paragraphs, which shall be 
numbered consecutively, and it shall be sealed with the seal 
of the company, and signed by the person actually making 
the same, and who is acquainted with the facts stated therein. 
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It shall be endorsed with the name and address of the de- 
fendants, and if there be an attorney acting for them in the 
matter, with the name and address of snch attorney, and if he 
be an agent for another attorney in the matter, then also with 
the name and address of snch other attorney. It shall be in 
form No. 4 in the said schedule, or to the like effect. 

24. The Commissioners may at any time require the whole Verification of. 
or any part of the answer to be verified by affidavit upon 

giving a notice to that effect to the defendants, and if. such 
notice be not complied with the answer may be set aside, or 
such part of it as is not verified according to the notice may 
be struck out. 

25. Within four days from the delivery of the answeis to Time for de- 
the applicant, or within such further or extended time as may ^^^^ *^^ 
be fixed by any special order of, the Commissioners, he shall 

deliver a reply thereto to the defendants, and four copies 
thereof to the registrar to the Commissioners, and may object 
to the said answer as being insufficient, stating the grounds 
of such objection or deny the facts stated therein, or may 
admit the whole or any part of such fkcts. The reply shall 
be signed by the applicant, and be according to form No. 5 in 
the said schedule or to the like effect. 

Power to direct and settle Issues. 

26. K it appear to the Commissioners at any time that the Commissioners 
statements in the application or answer or reply do not suf- ^g^glJ^'^*^* 
ficiently raise or disclose the issues of fact in dispute between 

the parties, they may direct them to prepare issues, and such 
issues shall, if the parties differ, be settled by the Com- 
missioners. 

Prelvmmcm/ Questions of Lau), 

27. If it appear to the Commissioners at any time that there Power of Corn- 
is a question of law which it wotdd be convenient to have de- ""ssioners to 

raise and 

cided before further proceeding with the case, they may direct decide, 
such question to be raised for their opinion either by special 
case or in such other manner as the Commissioners may deem 
expedient, and all such further proceedings as the decision of 
the question of law may render unnecessary may thereupon 
be stayed. 
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Prelvmina/ry Meeting. 
Commissioners 28. If it appear to the Commissioners at any time before 
MiTt^e Wore ^® hearing of the application that it will be to the advantage 
hearing. of the parties to hold a preliminary meeting, for the purpose 

of fixing or altering the place of hearing, determining the mode 
of conducting the inquiry, the admitting of certain facts or 
the proof of them by a&davit, or for any other purpose, they 
shall have power to hold such meeting upon giving notice 
thereof to the parties, and may thereupon make such order as 
shall seem to them fit under the circumstances. 



Preliminary Gonvmunication with the Parties. 

Commissioners 29. The Commissioners may, if they think fit, instead of 

holding such meeting as in the 28th General Order mentioned, 
communicate with the parties in writing, and may require 
answers to STLch inquiries as they may think fit to make. 



may commu- 
nicate with 
parties. 



Documents 
referred to in 
statements. 



How to be 
given. 



How to be 
given and 
effect of. 



Production amd Inspection of Docmnents. 

30. Either party shall be entitled at any time before or at 
the hearing of the case to give a notice in writing to the other 
party in whose application or answer or reply reference is 
made to any document to produce it for the inspection of the 
party giving such notice, or of his attorney, and to permit 
him to take copies thereof, and any party not complying with 
such notice shall not afterwards be at liberty to put any such 
document in evidence on his behalf in such proceeding unless 
he satisfy the Commissioners that he had sufficient cause for 
not complying mth such notice. 

Notice to prod/uce. 

31. Either party may give to the other a notice in writing 
to produce such documents as relate to any matters in differ- 
ence (specifying the said documents), and which are in the 
possession or control of such other party, and if such notice 
be not complied with, secondary evidence of the contents of 
the said documents may be given by or on behalf of the party 
who gave such notice. 

Notice to admit. 

32. Either party may give to the other party a notice in 
writing to admit any documents saving all just exceptions. 
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and in case of neglect or refusal to admit after snch notice, 
the costs of proving snch documents shall be paid by the party 
so neglecting or refusing, whatever the result of the applica- 
tion may be, unless at the hearing the Commissioners certify 
that the refusal to admit was reasonable, and no costs of 
proving any document shall be allowed unless such notice be 
given, except where the omission to give the notice is in the 
opinion of the taxing master a saving of expense. 

Witnesses, 

33. The attendance of witnesses with or without documents Attendance 
shall be enforced in the same manner as it is now enforced in ^°J enforced 
a superior court of law, and the proceedings for that purpose piicable to. 
shall be in the same form, mutatis mutandis, and they shall 

be sealed by tlie registrar to the Commissioners with their 
seal, and may be served in any part of the United Kingdom. 
The witnesses shall be entitled to the same protection as when 
subpoenaed or cited to attend a superior court of law, and the 
laws and practice now in force relating to witnesses in a superior 
court of law shall apply to them in proceedings before the 
Commissioners . 

The Hea/ring. 

34. If the applicant does not appear at the time and place Power of Com - 
appointed for the hearing, the Commissioners may dismiss the JJJ^eeTJx ^ 
application, and if the defendants do not appear at such time parte. 

and place and the Commissioners are satisfied that the 
summons was duly served, they may hear and determine the 
application ex jpa/rte, and if at any adjournment of the hearing 
the parties or either of them do not appfear, the Commissioners 
may decide the case in their absence. 

Evidence at the Hearing, 

35. In the absence of any agreement between the parties To be vivd voce 
the witnesses at the hearing shall be examined vivd voce^ but ^nTases ^^^' 
the Commissioners may at any time for sufficient reason order 

that any particular facts may be proved by affidavit, or that 
the affidavit of any witness may be read at the hearing on such 
conditions as they may think reasonable, or that any witness, 
whose attendance ought for some sufficient cause to be dis- 
pensed with, be examined by interrogatories, or otherwise, 
before a person to be appointed by them for that purpose. 
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provided that when it appear^ to the Commissioners that the 
other party bond fide desires the production of a witness for 
cross-examination and that snch witness can be produced, an 
order shall not be made authorizing the evidence of such 
' witness to be given by affidavit. 

Depositions taken before an Assistant Commissioner or other 

person authorized to take them may be read at the hearing 

without calling the deponents unless the Commissioners 

otherwise order. 

CommiMioners 36. The Commissioners may require farther evidence to be 

may require given either vivd voce, or by affidavit, or by deposition taken 

dence. before an Assistant Commissioner or other person appointed 

by them for that purpose. 
Hearing to 37. The hearing of the case when once commenced shall 

Sly to d J^"" proceed, so far as in the judgment of the Commissioners may 
be practicable, from day to day. 

Judgment of Commissioners, 

Form of. 38. After hearing the case the Commissioners may dismiss 

the application, or make an order thereon in favour of the 

defendants, or reserve their decision, or (subject to the right 

of appeal in this Act mentioned) make such other order upon 

the application as may be warranted by the evidence, and may 

seem to them just. 

May be in 39. The Commissioners may give their decision in writing, 

sent'of de- signed by them, and it may be sent or delivered to the re- 

livered to the spective parties, and it shall not be necessary to hold a court 

parties. merely for the purpose of giving such decision. 

Costs, 

How taxed and 40. Costs shall be taxed upon the order of the Commis- 
recovered. sioners by which they are payable, and when taxed may be 

recovered by making such order a rule of any superior court 
in the ordinary way, and issuing execution upon such rule, or 
may be recovered in any other manner according to the 
practice of the said court. 

Alteration or rescinding of Orders, 

When appli- 41. Any application to the Commissioners to review and 

be* made.^' *° rescind or vary any decision or order previously made by 

them must be made within 28 days after the said decision or 
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order shall liave been coinmnnicated to the parties unless the 
Commissioners think fit to enlarge the time for making such 
application. 

Appeal, 

42. If either party desire to appeal to a superior court from To a superior 
the decision of the Commissioners upon any question which, ^^^^' 

in the opinion of the Commissioners, is a question of law, he 
shall give notice thereof to the other party and to the registrar 
within 14 days from the time when the decision was commu- 
nicated to the parties, and shall therein state what the 
question of law is and express his intention to apply to the 
Commissioners on a certain day to be therein named (not 
exceeding 14 days from the date of the notice) to state a case 
in writing for the opinion of a superior court, to be determined 
by the Commissioners upon such security being given as they 
may direct. 

43. If either party desire a re-hearing by all the Commis- To all the 
sioners of any decision or order made by any one or two of from'oM^or ^" 
their number, he shall give notice thereof to the other party two of them, 
and to the registrar within 14 days from the time when the 

decision or order was communicated to the parties, and shall 
therein express his desire to have the same re-heard wholly or 
in part, and his intention to apply to the Commissioners on a 
certain day to be therein named (not exceeding 14 days from 
the date of the notice) to re-hear the same, specifying the 
questions upon which he requires such re-hearing. 

Interlocutory Applications. 

44. Interlocutory applications may be heard by the Com- How heard, 
missioners upon summons duly served on the person called 

upon to answer the application, and may be determined in a 
summary way. Evidence in such cases may be given by 
affidavit, but the Commissioners may order the attendance 
for cross-examination of the person making any such affi- 
davit.r 

Ajffldamts. 

45. Affidavits shall be confined to such facts as the witness How framed, 
is able of his own knowledge to prove, except on interlocutory 
motions, on which statements as to his belief with the grounds 

thereof may be admitted. The cost of every affidavit which 
shall unnecessarily set forth matters of hearsay or argumenta- 
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Filing of affi- 
davits, &c. and 
giving office 
copies. 



How com- 
puted. 



What days to 
be excluded. 



The hours and 
days when 
open. 



tive matter or copies of or extracts from docnments shall be 
paid by tbe party using or filing the same. 

46. Affidavits left with the registrar or nsed before the 
Commissioners shall be filed in their office, and applications, 
answers, and replies, together with documents left therewith 
at the said office, shall also be there filed, and office copies of 
the same shall be given bj the registrar upon request of the 
parties. 

Oomputation of'Tvme. 

47. In all cases in which any particular number of days, 
not expressed to be clear days, is prescribed by this Act or by 
these orders, the same shall be reckoned exclusively of the 
first day and inclusively of the last day, unless the last day 
shall happen to fall on a Sunday, Christmas Day, or Good 
Friday, or a day appointed for a public fast or thanksgiving, 
in which case the time shall be reckoned exclusively of that day 
also. 

48. The days between Thursday next before and the Wed- 
nesday next after Easter Day and Christmas Day, and the 
three following days, shall not be reckoned or included in any 
proceedings under this Act. 

Begistra/r^s Office when Open, 

49. The registrar's office shall be open from ten o'clock in 
the forenoon till five o'clock in the afternoon daily, except 
between the 10th day of August and the 1st day of October 
in any year after the year 1873, when it is to be open from 
eleven in the forenoon till two in the afternoon, and except 
on Good Friday, Easter Eve, Monday and Tuesday in Easter 
Week, Christmas Day, and the three following days, the 
Queen's birthday, and Whit Monday and Whit Tuesday, when 
the office shall be closed. 



Power of Com- 
missioners to 
adjourn. 



Adjovrnment 

60. The Commissioners may from time to time adjourn any 
proceedings before them. 

Amendment 



Power of Com- 51. The Commissioners may at any stage of the proceedings 

^end?^'^ *° allow them to be amended, or may order to be struck out any 

matters which may tend to prejudice, embarrass, or delay the 



GENERAL ORDERS. 149 

fair hearing of the case, and all such amendments shall be 
made as may be necessary for the purpose of determining the 
real questions in controversy between the parties. 

Formal Directions, 

52. No proceedings under this Act shall be defeated by any Not to prevail, 
formal objection. 

Oormnissioners acting s&pa/tately, 

53. The Commissioners may exercise their jurisdiction by In what cases, 
any one or two of their number in cases under ss. 8, 9, and 

19 of this Act, and on the hearing of applications for leave 
to issue a summons, and on all interlocutory applications. 

Fractice of Swperior Oov/irts of La/w^ when a^pplicoMe. 

64, In any case not expressly provided for by this Act or by Discretion of 
these orders, the general principles of practice in the superior Commissioners 

in cases not 

courts of law may be adopted and applied at the discretion of expressly pro- 
the Commissioners to proceedings before them. vioed for. 

Table of Fees. 

55. The fees, a table whereof is in the schedule hereunto What fees may 
annexed, may be demanded and taken in respect of the pro- ^ taken, 
ceedings before the Commissioners. 

FREDERICK PEEL. 
H. T. J. MACNAMARA. 
W. P. PRICE. 

August 29, 1873. 

Approved, 
Selbobi^e, C. 
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SCHEDULE. 



I. — Poems. 



[As to the 
general form 
of application, 
see General 
Order No. 2.] 

[As to the 
special forms 
of application 
under the 
several sec- 
tions of the 
Act, see Gene- 
ral Orders, 
Nos. 3-12.] 



No. 1. Application, 

2. Receipt of Registrar 
for Application. 

3. Writ of Summons. 



» 



» 



>j 



No. 4. Answer. 
6. Reply. 

6. Warrant of Commit- 
ment for Contempt. 

The forms of proceedings contained in this schedule may 
be used in the cases to which they are applicable, with snch 
alterations as the circumstances of the case may render 
necessary, but any variance therefrom, not being in matter of 
substance, shall not affect their validity or regularity. 

No. 1. Application. 
The Regulation of Railways Act, 1873. 

In the matter ^ ^ ^. p. gtafces that 
of the application of il 
against 
The Company 

And the said A.B. applies to the Railway Commissioners 
under the above-mentioned Act for a Summons calling npon 
the said company to show cause why [here state concisely the 
nature of the application, as, for example, thus] a Writ of 
injunction should not issue against them pursuant to the said 
Act enjoining them to desist from giving any undue prefer- 
ence to themselves or other persons in the carrying or in the 
collecting, carrying, and delivering, for themselves or other 
persons, of goods and parcels, or in their charges for the same 
over the said A,B, m the carrying of such goods and parcels 
for him, and enjoining the said company not to subject h^Tn to 
any undue prejudice in respect thereof. 

Dated this day of 




[^Indorsement,'] 
This Application is made by A.B. of 



187 . 

Signed, A, B. 

(stating 



address and occupation, and if there be an attorney in the 
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matter) by 0. D. of (and if lie be agent for the 

attorney) as agent for E. F, of attorney for the 

said A,B, 



No. 2. Becevpt by BegistrcMr of Application, 
The Regulation of Railways Act, 1873. 
In tJie matter \ Received on the day of 

'^^^againsf ° * f l^'' » *••* *^® office of the Railway 
The Company. ) Commissioners an application by ul.B. 

against the Company 

purporting to be signed by (insert the name of applicant and 
if documents be left. with the application), and also the follow- 
ing documents, that is to say (enumerating them). 

0. D,f Registrar. 



No. 3. Writ of Stmimons. 

The Regulation of Railways Act, 1873i. 

In the matter ' \ To the Company. 

of the application of il.JB. f tt xt. t j.* F a -n 

against f Upon the application oi A.B. 

The Company. J We, the Railway Commissioners, 

command you, that in twenty days 
from the service of this Writ upon you, you appear at 
at o'clock in the forenoon, and then and there show 
cause why (following the terms of the application), and take 
notice that in default of your so doing the Commissioners 
may hear and determine the said application ex pa/rte. 
Dated this day of 187 . 

(Sealed.) 

Memoromckim, — The said company are within ten days from 
the service of this Writ to put in their answer to the Applica- 
tion pursuant to the Genei^ Orders made under the Regula- 
tion of Railways Act, 1873. 

[Indorsement,'] 

This Writ is issued hj A,B, of (and if there be an 

attorney) by 0, D. of (and if sued out as agent for the 

attorney) as agent for E,F, of attorney for the 

said A,B, 
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No. 4. Answer. 

The Regulation of Railways Act, 1873. 

In the matter \ The Company in answer to 

af the apph^nof^. JB. f ^^ application of A. B. state that,— 

The Company. J 1. 

2. 

Dated this day of 187 . 

Sealed, 
Signed, 

llndbrsement^ 

This answer is made on behalf of the said Company by 0. D. 
of , who is acquainted with the facts stated therein. 

The attorney for the said Company is J^. 3^. of - 



No. 5. Reply. 
The Regulation of Railways Act, 1873. 
In the matter \ The said A.B., in reply to the 

of the apphcation ofii. £. f n ,i .j • . r\ 

against f ai^wer of the said Company 

The Company. J states that, — 

1. 

2. 

And the said A.B. admits that 
Dated this day of 187 . 

Signed, 



No. 6. Wa/rrcmt of Gonmdtment for Oontempt. 
The Regulation of Railways Act, 1873. 

In the matter \ Upon the hearing of this application 

of the aPPl^^on otA.B. I ^^ ^^^ ^^ ^^ jgy ^ ^^ 

The Company. J before the Railway Com- 

missioners (or G, JD. one of the Rail- 
way Commissioners) sitting in open court pursuant to the 
above-mentioned Act. 

Whereas A.B. has this day been guilty, and is by the said 
Commissioners (or the said 0. D. being such Commissioner as 
aforesaid) adjudged to be guilty of contempt of them (or him) 
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sitting in open court as aforesaid. The said Commissioners 
do (or tlie said 0. D, does) thereupon sentence the said A,B, 
for his said contempt to be imprisoned in the Gaol 

for , and to pay to our Lady the Queen a fine of £ , 

and to be further imprisoned in the said Graol until the said 
fine be paid. And the Commissioners further order (or the 
said G. D, further orders) that the Sheriff of the said County 
[or as the case may be], and all constables and officers of the 
peace of any county or place where the said A.B. may be 
found, shall take the said A.B, into custody and convey him 
to the said Gaol, and there deliver him into the custody of 
the Gaoler thereof to undergo his said sentence. And the 
Commissioners farther order (or the said 0. D. further orders), 
the said gaoler to receive the said A.B, into his custody, and 
that he shall be detained in the said gaol in pursuance of the 
said sentence. 

Signed this day of , 187 . 



Approved, 
Selborne, C. 



FREDERICK PEEL. 
H. T. J. MACNAMARA, 
W. P. PRICE. 
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II. — Table op Fps. 

Appointed by the Commissioners with the concurrence of the 
Treasury to be taken in relation to the proceedings before 
the Commissioners. 



Receiving and filing every application and answer 
respectively ...... 

Receiving and filing every reply, affidavit, or other 
proceeding ....... 

Note. — No extra charge is to be made for 
documents that may accompany any appli- 
cation, answer, or reply, or any affidavit. 
Every appointment for hearing .... 

Writ of summons ...... 



£ 


8. 


d. 


1 











2 


6 





2 


6 





5 






£ 


•. 


d. 





5 








2 


6 





10 








2 


6 





2 


6 


1 








1 











10 





3 


3 
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Every summons upon interlocutory proceedings . 
Every order made thereon .... 

Attendance by counsel on interlocutory proceed- 
ings, eacH side ...... 

Every order for attendance of witnesses made at 

request of the parties or either of them . 
Every subpoena ...... 

Every commission to take evidence 

Every hearing not in the nature of an interlocutory 

proceeding or of an arbitration 
Every special case ...... 

If settled by the Commissioners 
Every hearing in the nature of an arbitration under 
Ss. 8, 9, and 19 of the Kegulation of Bailways 
Act, 1873. 
Each day or part of a day . . . . . 15 15 

In all cases, whether in the nature of an 
arbitration or otherwise, if there be an as- 
sessor his charge is to be added to the 
hearing fee. 
Note, — The fee for the hearing in the nature 
of an arbitration and the assessor's charge 
is to be paid on each day by the party 
whose case is then being heard, unless the 
Commissioners otherwise order. 
For every decision in the nature of an award under 

Ss. 8, 9, and 19 of the said Act ... . .650 

Office copies of proceedings, per folio . . .006 

Note, — Copies of plans, sections, <fcc. to be paid 
for by the party requiring them according 
to the actual cost. 



Notice undee the " Public Offices Fees Act, 1866," 
AS TO Payment of Fees by Stamps. 

The Lords Commissioners of Her Majesty's Treasury, in pur^ 
suance of the provisions of the said Act, hereby declare and 
direct that from and after the 15th day of October, 1873, the 
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fees payable in the office of tlie Bailway Commissioners or to 
the officers thereof shall be collected by means of stamps. 
And in pursuance of the provisions aforesaid they further 
declare and direct that Impressed Stamps only shall be used, 
and that such stamps shall be impressed on a fee paper where 
the fee is payable for : — 

Receiving and filing every application and answer respec- 
tively : 

Receiving and filing every reply, affidavit, or other pro- 
ceediDg : 

Every appoiatment for hearing : 

Attendance by counsel or interlocutory proceedings : 

Every hearing not in the nature of an interlocutory pro- 
ceediDg ot of an arbitration : 

Every hearing in the nature of an arbitration under sections 
8, 9, 19 of the Regulation of Railways Act, 1873, each day 
or part of a day : 

For every decision in the nature of an award under sections 
8, 9, 19 of the said Act. 

In all other cases in pursuance of the provisions of the 
said Act, the stamp will be impressed on the document ia 
respect of which the fee is payable. 

The Railway Commissioners or their Registrar may in any 
case in which through mistake, the 9tamp upon a fee paper or 
document has not been legitimately used, certify thereon that 
such stamp is a fit subject for allowance ; and it shall be com- 
petent to the Commissioners of Inland Revenue upon the 
production of the stamp with such certificate to allow the 
amount thereof. 

The Railway Commissioners, or their Registrar, shall on or 
before the 30th day of April in each year make out an account 
of all stamps used in their office and shall render such account 
to the Lords Commissioners of Her Majesty's Treasury ; and 
the first of such accounts shall be for the period ended 31st 
March, 1874, and the second and subsequent accounts for 
each year thereafter ended 31st March. 

The Commissioners of Inland Revenue may authorize dis- 
tributors of stamps and other persons to sell the stamps above 
referred to. 
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III. Form op Oeetificate opBoaed op Tbad£ (Schedule II. 
OP ** Eailways Constecjction Facilities Act, 1864") . 

Certificate of the Board of Trade for the construction of a 
railway. 

Whereas the promoters of the Bailway have con- 

tracted for the purchase of the lands required for the railway 
and the works connected therewith, and have complied with 
the requirements of " The Railways Construction Facilities 
Act, 1864." 

Now therefore the Board of Trade do by this their certificate, 
in pursuance of the said Act, and by virtue and in exercise of 
the powers thereby in them vested, and of every other power 
enabling them in this behalf, certify as follows : 

{Here are to follow tlie provisions of ths certificate showing 
the powers conferred amd the terms amd conditions (if amf) 
imposed.) 

(Signed) 0. D,, 

Secretary to the Board of Trade. 

The Board of Trade, Whitehall, 
Dated this day of 



Postmaster 
general may 
require rail- 
way companies 
to convey the 
mails. 



IV. 1 & 2 Vict. Cap. xcviii. 

An Act to provide for the Conveyance of the Mails by 
Eadlways. [14th August, 1838.] 

WHEREAS it is expedient that provision should be made 
by law for the conveyance of the mails by railways 
at a reasonable rate of charge to the public : Be it enacted 
by the Queen's most Excellent Majesty, by and with the 
advice and consent of the lords spiritual and temporal, and 
commons, in this present parliament assembled, and by the 
authority of the same, that in all cases of railways already 
made or in progress or to be hereafter made within the united 
kingdom, by which passengers or goods shall be conveyed in 
or upon carriages drawn or impelled by the power of steam, 
or by any locomotive or stationary engines, or animal or other 
power whatever, it shall be lawful for the postmaster general, 
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by notice in writing under his hand delivered to the company 
of proprietors of any such railway, to require that the mails 
or post letter bags shall from and after the day to be named 
in any such notice (being not less than twenty-eight days 
from the delivery thereof) be conveyed and forwarded by such 
company on their railway, either by the ordinary trains of 
carriages, or by special trains, as need may be, at such hours 
or times in the day or night as the postmaster general shall 
direct, together with the guards appointed and employed by 
the postmaster general in charge thereof, and any other 
officers of the post office ; and thereupon the said company 
shall, from and after the day to be named in such notice, at 
their own cost, provide sufficient carriages and engines on 
such railways for the conveyance of such mails and post letter 
bags to the satisfaction of the postmaster general, and receive, 
take up, carry, and convey, by such ordinary or special trains 
of carriages or otherwise, as need may be, all such mails or 
post letter bags as shall for that purpose be tendered to them, 
or any of their officers, servants, or agents, by any officer of 
the post office, and also receive, take up, carry, and convey, 
in and upon the carriages carrying such mails or post letter 
bags, the guards in charge thereof, and any other officers of 
the post office, and shall receive, take up, deliver, and leave 
such mails or post letter bags, guards, and officers at such 
places in the line of such railway, on such days, at such hours 
or times in the day or night, and subject to all such reasonable 
regulations and restrictions as to speed of travelling, places, 
times, and duration of stoppages, and times of arrival, as the 
postmaster general shall in that behalf from time to time order 
or direct ; provided always, that the rate of speed to be re- 
quired shall in no case exceed the maximum rate of speed pre- 
scribed by the directors of such railway or railways for the 
conveyance of passengers by their first-class trains ; but that 
no alteration in the rate of speed of any train by which the 
mails shall be conveyed shall be made until six calendar 
months previous notice shall be given to the postmaster 
general of any such intended alteration. 

II. And be it enacted, that it shall be lawful for the post- If required, 
master general (if he shall see fit) to require that the whole beTpplle^ex- 
of the inside of any carriage used on any railway for the con- clusively to 
vevance of mails or post letter bags shall be exclusively ^^^^ convey- 

tuice 

appropriated for the purpose of carrying the mails. 
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Railway 
com{)any, if 
required, to 
provide sepa- 
rate carriage 
for sorting 
letters. 



Postmaster 
general may 
direct mails to 
be carried on 
railway in mail 
coaches in lieu 
of company's 
carriages. 



Railway com- 
panies to be 
subject to 
directions of 
post-office 
respecting con- 
veyance of 
mails. 



III. And be it enacted, that the company of proprietors of 
any such railway shall, on being required so to do by ihe 
postmaster general, provide and furnish (in addition to the 
carriages aforesaid) a separate carriage or separate carriages, 
fitted np as the postmaster general, or snch person as he shall 
nominate in that behalf, shall direct, for the purpose of sorting 
letters therein, and shall forward the same carriage or carriages 
by their railway, at snch hours or times, and subject to all 
Buch reasonable regulations as aforesaid, as the postmaster 
general shall in that behalf order or direct ; and such company 
of proprietors shall receive, take up, carry, and convey in any 
such last-mentioned carriage or carriages all such post letter 
bags and officers of the post office as the postmaster general 
shall reasonably require, and shall deliver and leave any post 
letter bags and officers of the post office at such places on the 
line of the railway as the postmaster general shall in that 
behalf from time to time reasonably order and direct. 

lY. And be it enacted, that in case the postmaster general 
shall at any time be desirous of sending by any such railway 
any of Her Majesty's mail coaches or mail carts,, with the 
mails or post letter bags and guards thereof, and carriages 
for sorting letters, with any officers of the post office therein, 
instead of sending the said mails or post letter bags, guards, 
and officers of the post office by carriages to be provided by 
such railway company as aforesaid, then and in any such case 
such railway company shall, at the request of the postmaster 
general, signified by such notice as aforesaid, cause such mail 
coaches or mail carts, with the mails or post letter bags and 
guards thereof, and carriages for sorting letters, with any 
officers of the post office therein, to be conveyed by the usual 
or proper trucks or frames on their said railway, subject to 
such regulations and restrictions of the postmaster general 
as herein-before mentioned. 

V. And be it enacted, that for the greater security of the 
mails or post letter bags so to be carried or convoyed by 
railways the company of proprietors of such respective railways 
along which such mails or post letter bags, mail coaches, or 
carts and carriages for sorting letters shall be so required by 
the postmaster general to be conveyed, and their respective 
officers, servants, and agents, shall obey, observe, and perform 
all such reasonable regulations respecting the conveyance, 
delivering, and leaving of such mails and post letter bags, 
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guards, and officers of the post- office, mail coaches, or carts 
and carriages, on any such railways, or on the line thereof, as 
the postmaster general, or such officer of the post office as he 
shall nominate in that behalf, shall in his discretion from time 
to time give or make : provided always, that it shall not be 
lawful for any officer or servant of the post office to interfere 
with or give orders to the engineer or other person having 
the charge of any engine upon any railway along which mails 
or post letter bags shall be conveyed ; but if any cause of 
complaint shall arise the same shall be stated to the conductor 
or other officer of the railway company having charge of the 
train, or to the chief officer at any station upon the railway ; 
and in case of any default or neglect on the part of any officers 
or servants of the railway company to comply with any of 
the regulations of the postmaster general or other officer of 
the post office so to be nominated as aforesaid, the railway 
company shall be wholly responsible for the same. 

VI. And be it enacted, that every company of proprietors of Remuneration 
any railway along which such mails or post letter bags, mail to railway ct>m- 
coaches, carts, or carriages shall be so required by the post- ^e^a^cf o^""" 
master general to be conveyed, shall be entitled to such mails, 
reasonable remuneration to be paid by the postmaster general 

to any such company of proprietors for the conveyance of such 
mails, post letter bags, mail guards, and other officers of the 
post office, mail coaches,- carts, and carriages, in manner 
required by such postmaster general, or by such officer of the 
post office as he shall in that behalf nominate as aforesaid, as 
shall (either prior to or after the commencement of such 
service) be fixed and agreed on between the postmaster 
general and such company of proprietors, or in case of differ- 
ence of opinion between them then as shall be determined by 
arbitration as hereinafter provided, but so that the services 
which may be required by the postmaster general, or by such 
officer of the post office as he in that behalf shall nominate as 
aforesaid, to be performed by any such company of proprietors, 
be not suspended, postponed, or deferred by reason of such 
remuneration not having been then fixed or agreed on between 
the said postmaster general and such company of pro- 
prietors, or by reason of the award on any reference to 
arbitration to determine the remuneration not having been 
then made. 

VII. And be it enacted, that notwithstanding any agreement A greements 
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between 
postmaster 
general and^ 
railway com- 
panies as to 
amount of re« 
muneration, 
&c.y may be 
altered. 



Postmaster 
general may 
terminate 
services of 
railway com- 
panies on 
notice ; 



entered into between the postmaster general and any snch 
company, or any award to be made on any such reference as 
aforesaid, fixing the amount of remuneration to be ^aid to 
sach company for any services to be rendered by them as 
aforesaid, it shall be lawful and competent to and for the 
postmaster general, by notice in writing, to require, from and 
after the day to be named in any such notice, not being less 
than twenty-eight days from the delivery thereof, any addi- 
tion to be made to the services in respect of which such 
agreement shall be entered into or award made ; and in any 
such case, and also in case of a discontinuance of any part of 
such services as hereinafter provided, a fresh agreement shall 
be entered into between the postmaster general and such 
company, regulating the future amount of remuneration to be 
paid by the postmaster general to such company for such 
incre^ed or diminished services, as the case may be ; or if 
the parties cannot agree on such amount the same shall be 
referred to arbitration in like manner as hereinbefore is men- 
tioned and hereinafter provided as to any original agreement ; 
and such arbitrators shall have power to award any compen- 
sation they may consider reasonable to be paid to any railway 
company for any loss that may have been occasioned to them 
by the discontinuance or alteration of the services previously 
agreed to be performed by them by any train or carriage 
specially required by the postmaster general to be forwarded 
for the conveyance of the mails, but so that nevertheless such 
increased or diminished services shall not be suspended, 
postponed, or deferred by reason of the amount of such in- 
creased or diminished remuneration not having been then 
fixed or agreed on between the postmaster general and such 
company of proprietors, or by reason of the award on any 
reference to arbitration to determine the amount of such in- 
creased or diminished remuneration not having been then 
made. 

VIII. And be it enacted, that it shall be lawful for the 
postmaster general and he is hereby authorized, at any time 
during the continuance of the services of any company of 
proprietors as aforesaid, to give to such company, by writing 
under his hand, six calendar months previous notice that snch 
services or any part thereof shall cease and determine ; and 
thereupon, at the expiration of such six calendar months 
notice, the said services, or such part thereof as aforesaid. 
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and tlie remimeration for the same, shall cease and deter- 
mine. 

IX. And be it enacted, that it shall be lawfnl for the Post- or may tenni- 

master-Gteneral at any time during the continuance of the SS^^T^-^^ 

services of any company of proprietors as aforesaid, by notice i»nies without 

in writmer under his hand, absolutely to determine and put "notice, subject 
J . ,1. J. xT_ i» 'J.!. J. • • to certain con- 

an end to the same or any part thereof, without giving any ditions. 

previous notice, or on giving any notice less than six calendar* 

months in respect thereof, and thereupon the said services 

shall cease and determine accordingly : provided nevertheless, 

that in case the Postmaster. General shall, without giving six 

calendar months' notice as aforesaid, at any time determine 

the services to be required by the Postmaster-General of any 

company of proprietors, or any part of such services, without 

any cause whatever, or for any cause other than the default 

by such company of proprietors in the performance of any of 

the services to be required of them by the Postmaster-General, 

or the breach by such company of proprietors of any of their 

engagements with the Postmaster- General, then and in any 

sueh case the Postmaster- General shall make to such company 

a full and fair compensation for all loss thereby occasioned; 

the amount whereof in case the parties differ about the same 

shall be ascertained by arbitration as hereinafter mentioned. 

X. And be it enacted, that on all carriages to be provided Royal arms 
for the service of the Post Office on any such railway there ^ "® painted 
shall on the outside be painted the royal arms, in lieu of the or carriages 
name of the owner and of the number of the carriage, and of provided for 
all other requisites, if any, prescribed by law in respect of ^j^^ p^office. 
carriages passing on any such railway ; but the want of such 

royal arms on any carriage belonging to or used by the Post 
Office shall not form an objection to such carriage running on 
any railway, anything to the contrary notwithstanding. 

XI. And be it enacted, that it shall not be competent or Bj^e-laws of 
lawful to or for the company of proprietors of any railway to '^^It^^J ^^' 

■*■ •' panies not to 

make any bye-laws, orders, rules, or regulatipns which shall be repugnant 
militate against or be contrary or repugnant to any of the to provisions 
enactments herein contained; and that if any company of ° 
proprietors shall make or shall have made any such bye-laws, 
orders, rules, or regulations, either prior or subsequently to 
the Postmaster- General signifying to the said company his 
intention that the mails or post letter bags, mail coaches, 
carts, or carriages shall be conveyed by such railway, all such 

M 
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bye- laws, orders, rnles, and regulations, so far as thej shall 
militate against or be contrary or repngnant to any of the 
enactments herein contained, shall be and be deemed abso- 
Intely void and of no effect, in like manner as if such bye- 
laws, orders, rnles, or regulations had never been made or 
passed, anything to the contrary in anywise notwithstanding. 

XII. Aiid be it enacted, that if the company of proprietors 
of any railway, or any of their respective officers, servants, or 
agents, shall refuse or neglect to carry or convey any mails 
or post letter bags, when tendered to them for such purpose 
by the Postmaster- Greneral or any officer of the Post Office, 
or shall refuse to carry on their railway any mail coaches, 
carts, or carriages as hereinbefore provided, when so required 
by the Postmaster- General, or shall refuse or neglect to re- 
ceive, take up, deliver, and leave any such mails or post 
letter bags, mail guards, or other officers of the Post Office, 
mail coaches, carts, or carriages, at such places, at such 
times, on such days, and subject to such regulations and 
restrictions as to speed of travelling, places, times, and dura- 
tion of stoppages, as the Postmaster- General shall from time 
to time reasonably direct or appoint, as hereinbefore pro- 
vided, or shall not obey, observe, and perform all such regu- 
lations respecting the conveyance of the mails and post letter 
bags, mail coaches, carts, and carriages on any such railways 
as the Postmaster- General, or such officer of the Post Office 
as he shall nominate in that behalf shall make for the pur- 
poses aforesaid, then and in any such case the company of 
proprietors who, or whose officer, servant, or agent, shall so 
offend in the premises, shall for every such offence forfeit and 
pay a sum not exceeding twenty pounds ; provided never- 
theless, that the payment of or liability to such penalty shall 
not in any manner lessen or affect the liability of any such 
company under any bond which may have been given by 
them under the provisions hereinafter contained. 

XIII. And be it enacted, that it shall be lawful for the 
Postmaster-General, if he shall so think fit, to require the 
company of proprietors of any railway already made or 
in progress or to be hereafter made within the United 
K ingdom to give security by bond to Her Majesty, her heire 
and successors, conditioned to be void if such company shall 
from time to time carry or convey, or cause to be carried or 
conveyed, all such mails or post letter bags, mail guards, and 
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other officers of the Post Office, mail coaches, carts, and 
carriages in manner hereinbefore mentioned, when therennto 
required by the Postmaster- Greneral, or any officer of the 
Post Office duly authorized for that purpose, and shall re- 
ceive, take up, deliver, and leave all such mails or post letter 
bags, guards and officers, mail coaches, carts, and carriages, 
at such places, at such times, on such days, and subject to 
such regulations and restrictions as to speed of travelling, 
places, times, and duration of stoppages, as hereinbefore men- 
tioned, and shall obey, observe, and perform all such regula- 
tions respecting the same as the Postmaster- Greneral shall 
reasonably make, and shall well and truly do and perform, 
and cause to be done and performed, all such other acts, 
matters, and things as by this Act are required or directed 
to be done or performed by or on the part or behalf of such 
company, their officers, servants, and agents ; and every such 
bond shall be taken in such sum and in such form as the 
Postmaster- General shall think proper ; and every such secu- 
rity shall be renewed from time to time whenever and so 
often as such bond shall be forfeited, and also whenever and 
so often as the Postmaster- Greneral shall in his discretion 
require the same to be renewed ; and if any company of pro- 
prietors of any such railway as aforesaid shall, when so re- 
quired as aforesaid, refuse or neglect, for the space of one 
calendar month next after the delivery of any notice for such 
pui'pose to them given by or from the Postmaster- General, to 
execute to Her Majesty, her heirs and successors, such bond 
to the effect and in manner aforesaid, or shall at any time 
refuse or neglect to renew such bond whenever and so often 
as the same shall by or in pursuance of this Act be required 
to be renewed, such company of proprietors shall forfeit one 
hundred pounds for every day during the period for which 
there shall be any refusal, neglect, or default to give or renew 
such security as aforesaid, after the expiration of the said one 
calendar month. 

XIV. Provided always, and be it enacted, that in all cases Lessees of 
in which any railway or part of a railway may previous to ^^^J'l^l 
the passing of this Act have been demised or let by the com- corporate or 
pany of proprietors thereof, the body corporate or company, ?°^P*^^' ?°^ 
or other persons to whom the same shall have been so de- to give security 
mised or let, their successors, executors, administrators, or by bond above 
assigns, shall during the continuance of such lease be liable *^^ 
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to all the provisions of this Act for or in respect of snch rail- 
way or part of a railway, in lieu of such company of pro- 
prietors, but so that such lessees (not being a body corporate 
or company), their executors, administrators, or assigns, shall 
not be required in respect of any such railway or part of a 
railway to give security under the foregoing enactment to 
any amount in any one bond exceeding the sum of one thou- 
sand pounds, and shall not in any one year be liable in 
damages to be recovered upon any bonds which they may 
have given to any amount exceeding the sum of one thousand 
pounds and ,costs of suit. 

XV. And be it enacted, that all notices under the provi- 
sions of this Act by or on behalf of the Postmaster- General 
to any company of proprietors of any railway as aforesaid 
shall be considered as duly served on any company of pro- 
prietors in case the same shall be given or delivered to any 
one or more of the directors of such company, or to the 
secretary or clerk of such company, or be left at any station 
belonging to such company. 

XYI. And be it enacted, that in all cases in which the Post- 
master-General and any company of proprietors of any 
railway shall not be able to agree on the amount of remune- 
ration- or compensation to be paid by the Postmaster-General 
to such company of proprietors for any services performed or 
to be performed by them as hereinbefore mentioned, the same ' 
shall be referred to the award of two persons, one to be 
named by the Postmaster- General, and the other by such 
company ; and if such two persons cannot agree on the 
amount of such remuneration or compensation, then to the 
umpirage of some third person, to be appointed by such two 
first-named persons previously to their entering upon the 
inquiry ; and the said award or umpirage, as the case may 
be, shall be binding and conclusive on the said parties, and 
their respective successors and assigns. 

XVII. And be it enacted, that after any contract entered 
into or award made under the authority of this Act shall have 
continued in operation for a period of three years, it shall be 
competent for any railway company who may consider them- 
selves aggrieved by the terms of remuneration fixed by such 
contract or award, by notice under their common seal, to 
require that it shall be referred to arbitrators to determine 
whether any and what alteration ought to be made therein ; and 
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thereupon such arbitrators or umpire to be appointed as 
hereinbefore mentioned shall proceed to inqnire into the 
circumstances, and make their award therein, as in the case 
of an original agreement : Provided always, that the services 
performed by such railway company for the Post Office shall 
in nowise be interrupted or impeded thereby. 

XYIII. And be it enacted, that in all references to be made Nomination of 
under the authority of this Act the Postmaster-General, or i^q'^I^^ 
the railway company, as the case may be, shall nominate his limited time 
or their arbitrator within fourteen days after notice from the after applies 
other party, or in drfault it shall be lawful for the arbitrator fei^^'^iiide. 
appointed by the party giving notice to name the other 
arbitrator; and such arbitrators shall proceed forthwith in 
the reference, and make their award therein ^vithin twenty- 
eight days after their appointment, or otherwise the matter 
shall be left to be determined by the umpii*e ; and if such 
umpire shall refuse or neglect to proceed and make his award 
for the space of twenty-eight days after the matter shall have 
been referred to him, then a new umpire shall be appointed 
by the two first-named arbitrators, who shall in like manner 
proceed and make his award within twenty-eight days, or in 
default be superseded, and so toties quoties. 

XIX. And be it enacted, that whenever the term " company Construction 
of proprietors," or " railway company," or ** company," is ° ™"' 
used in this Act, the same shall extend to and be construed 
to include the proprietors for the time berug of any raQway, 
whether a body corporate or individuals, and also (during 
the continuance of any demise or lease as aforesaid) any 
person, whether a body corporate or company or individuals, 
to whom any railway or part of a railway may previous to 
the passing of this Act have been demised or let, and their 
successors, executors, administrators, and assigns, unless the 
subject or context be otherwise repugnant to such construc- 
tion ; and that the provisions of this Act shall be construed 
according to the respective interpretations of the terms and 
expressions contained in an Act passed in the first year of the 
reign of Her present Majesty, intituled An Act for con^ ^ Vict, c 36. 
solidating the Laws relaiwe to Offences agamst the Tost Office 
of the United Kingdom^ and for regvlatmg the judMal 
Admimstration of the Post Office Lmos^ omd for eocpladmng 
certomh terms a/nd eiffpressions employed in those IcmSy so far as 
those interpretations are not repugnant to the subject or 
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inconsistent with the context of such provisions ; and that 
this present Act shall be deemed and constmed to be a Post 
Office Act within the intent and meaning of the said last- 
mentioned Act ; and the pecuniary penalties hereby imposed 
shall be recovered and recoverable in the manner and form 
therein particularly mentioned and expressed with reference 
to the pecuniary penalties imposed by the Post Office Acts : 
Provided nevertheless, that any justice of the peace having 
jurisdiction for any county through which any railway shall 
pass, in respect of which any penalty or forfeiture under this 
Act shall have been incurred, shall and may hear and 
determine any offence against this Act which may subject 
any company to a pecuniary penalty not exceeding twenty 
pounds ; and a summons issued under the Post Office Acts 
by any such justice against any railway company for the 
recovery of any such penalty shall be deemed to be suffi- 
ciently served in case either the summons or a copy thereof 
be delivered to any officer, servant, or agent of such company, 
or be left at any station belonging to such company. 
Act may be XX. And be it enacted, that this Act may be amended or 

regaled. °' repealed by any Act to be passed in the present session of 

Parliament, 



V. — 7 & 8 Vict. c. lxxxv. 



An Act to attach certain conditions to the Construction of 
futv/re Ba/ihvays authorized or to be authorized by amy 
Act of the present or succeeding Sessions of Parliament ; 
and for other purposes in relation to Railways, 

[9th August, 1844.] 

Railway com- XI. And whereas by an Act passed in the second year of 
Sdditionaf'''*^ the reign of Her Majesty, intituled " An Act to provide for 
facilities for the Conveyance of the Mails by Railways," provision was 
the tTMismis- made for the transmission of the mails by railway, and it is 
mails. 1 & 2 expedient that such provision should be extended ; be it 
Vict. c. 98. enacted that it shall be lawful for the Postmaster- General to 

require, in the manner and subject to the conditions as to pay- 
ment for service performed prescribed by the said Act, that 
the mails be forwarded on any such railway as is hereinbefore 
last mentioned at any rate of speed which the inspector 
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general of railways for the time being shall certify to be safe, 
not exceeding twenty-seven miles in the hour, including 
stoppages ; and it shall be also lawful for the Postmaster- 
General to send any mail guard with bags not exceeding the 
weight of luggage allowed to any other passenger (or subject 
to the general rules of the company for any excess of that 
weight) by any train other than a mail train upon the same 
conditions as any other passenger ; provided that in such last- 
mentioned case nothing herein, or in the last recited Act, 
contained shall be construed to authorize the Postmaster- 
General to require the conversion of a regular mail train into 
an ordinary train, or to exercise any control over the company 
in respect of any ordinary train ; nor shall the company be 
responsible for the safe custody of any mail bags so sent. 



VI. — 8 & 9 Vict. c. xxviii. 

An Act to empower Canal Companies and the Commis" 
sioners of Navigable Fivers to vary their Tolls^ Rates, 
and Charges on different parts of their Navigations. 

[30th June, 1845.] 

Whereas by divers Acts of Parliament various canal com- 
panies and the commissioners or trustees of several navigable 
rivers have been authorized and empowered to levy and receive 
certain tolls, rates, and charges for the use of their respective 
canals and navigations, which tolls, rates, and charges are for 
the most part required to be levied at one uniform rate per 
ton or per mile throughout the entire length of the said 
navigations and rivers respectively, without regard to any 
difference of circumstances which may exist in reference 
thereto. And whereas by an Act of Parliament passed in this 
present session, called " The Railways Clauses Consolidation 
Act, 1846," powers have been given to railway companies to 
vary the tolls, rates, and charges upon railways, so as to ac* 
commodate them to the circumstances of the traffic thereon. 
And whereas greater competition for the public advantage 
would be obtained if canal companies and the commissioners 
or trustees of navigable rivers which have already been or 
may hereafter be from time to time incorporated or established, 
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or which are regulated nnder the authority of Parliament, 
were to have the like powers granted to them in respect of 
their several canals and navigations and other works connected 
therewith; but such beneficial purposes cannot be effected 
without the authority of Parliament. Be it therefore enacted 
by the Queen's most excellent Majesty, by and with the advice 
and consent of the Lords spiritual and temporal, and Commons, 
in this present Parliament assembled, and by the authority of 
the same, that from and after the passing of this Act, and 
subject to the provisions and limitations herein contained, it 
shall be lawful for the company of proprietors of any canal, or 
for the undertakers, commissioners, or trustees of any naviga- 
tion or navigable river, already or hereafter to be established 
or incorporated or which is regulated under the authority of 
Parliament, or for their respective lessees, committees, direc- 
tors, or managers, or their superintendents, or other agents 
by them severally authorized, in such manner as may be 
required by their respective Acts of Incorporation or for 
regulating such canals or navigations, from time to time to 
alter or vary the tolls, rates, and duties granted to them, or 
by them respectively authorized to be levied and received for 
the use of their several canals or navigations, or any branches 
therefrom, or any railways or tramways connected therewith, 
and made under the authority of such canal or navigation 
Acts respectively, either upon the whole or upon or for any 
particular portion or portions of such canals, navigations, 
branches, raUways, or tramways, according to local circum- 
stances, or the quantity of traffic or otherwise, as they shall 
think fit, and also from time to time to lower or reduce, and 
again to raise or advance, such tolls, rates, and duties, and 
also any tolls or charges by them respectively authorized to 
be levied and received for any haulage, trackage, or other 
power supplied by them, either upon the whole or upon any 
particular portion or portions of their said several canals, 
navigations, branches, railways, and tramways, as to such 
companies, commissioners, trustees, or lessees, or their com- 
mittees, directors, managers, or superintendents respectively, 
shall seem fit, any thing in the several Acts of incorporation, 
or for regulating any such canals or navigations, contained to 
the contrary notwithstanding. Provided always that in no 
case shall the tolls, rates, duties, and charges to be at any 
time levied or made by any such companies, commissioners. 
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toMistees, or lessees, for tlie use of any such canals, naviga- 
tions, branches, railways, or tramways, or for the supply of 
any such haulage, trackage, or other power, exceed the 
amount which they are by their said several Acts respectively 
authorized to levy or receive. 

II. Provided always, and be it enacted, that all tolls, rates. Tolls to be 
and duties for the use of any such canals, navigations, ?*I5^**toall 
branches, railways, or tramways shall be at all times charged persons under 

equally to all persons, and after the same rate, whether per ^^ ^^ dr- 

•1 . M ,1. . . J. p n 1- J. cumstances. 

mile, or per ton per mile, or otherwise, m respect of all boats, 

barges, and other vessels of a like description passing along 
or using the same portion of the said canal, navigation, 
branches, railways, or tramways respectively, and upon all 
goods, animals, articles, and tMngs of a like description, and 
conveyed or propelled in a like boat, barge, or other vessel 
passing along or using the same portion of the said canal, 
navigation, branches, railways, or tramways under the like 
circumstances ; and that all tolls and charges for haulage or 
trackage or other power, to be supplied by any such company, 
commissioners, trustees, or lessees, shall be at all times 
charged equally to all persons, and after the same rate, 
whether per mile, or per ton per mile, or otherwise, in respect 
of all goods, animals, articles, and things of a like descrip- 
tion, and conveyed in a like boat or vessel, drawn or pro- 
pelled by a like power, and passing along or using the same 
portion of any such canal, navigation, branches, railways or 
tramways, under the like circumstances ; and no reduction or 
advance in any tolls or charges for the use of any such canal, 
navigation, branches, railways, or tramways, or for the 
supply of any haulage, trackage, or other power by the said 
companies, commissioners, trustees, or lessees, shall be made, 
either directly or indirectly, in favour of or against any 
particular company or person passing along or using the 
same portion of such canal, navigation, branches, railways, 
or tramways. 

III. Provided always, and be it enacted, that this Act Act not to 
shall not apply to any canal or navigation the properiy ?W**y *** ®^" 
wherein is vested in shareholders until a meeting of the panies until a 
shareholders thereof shall have been duly convened, in such "?f ®^8^ of 
manner as meetings are by their respective Acts of incor- hav? deter- ^ 
poration or settlement required to be called, or are usually mined there- 
called, and it shall have been determined, by a majority of ^P^» ^^^ ^^ 
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two-thirds of the votos of the shareholders in such meetiiig 
assembled, either in person or by proxy (where by such Acts 
of incorporation or settlement voting by proxy is allowed), 
to adopt the powers hereby granted, and where such naviga- 
tions are vested in commissioners or trustees, without any 
body of shareholders or proprietors, until a special meeting 
of such commissioners or trustees shall have been duly con- 
vened in such manner as special meetings are by the 
respective Acts for regulating such navigations required to 
be called, or are usually called, and it shall have been deter- 
mined by a majority of such commissioners or trustees in 
such meeting assembled to adopt the powers by this Act 
granted, or to any canal or navigation the property wherein 
is vested in one or more owner or owners, proprietor or pro- 
prietors, unless the owner or owners, proprietor or proprietors 
thereof shall determine to adopt the powers and provisions 
hereby granted, nor in either case until public notice of such 
determination and intention shall have been inserted in the 
" London Grazette " in respect of canals or navigations in Eng- 
land or Wales, in the " Edinburgh Grazette" in respect of canals 
or navigations in Scotland, and in the " Dublin Guzette *' in 
respect of canals or navigation in Ireland, and in some 
newspaper circulating in the county or counties wherein such 
canal or navigation, or some part thereof, shall pass, one 
month at the least previously to the exercise of such powers, 
whereupon, or immediately after the expiration of such 
notice, every such company, and all such commissioners, 
trustees, or lessees, owners and proprietors, or their respective 
committees, directors, or managers, or their agents by them 
duly authorized in manner aforesaid, may from time to time 
put in force and exercise the said powers or any of them in 
the manner by this Act authorized. 

IV. Provided always, and be it enacted, that nothing in 
this Act contained shall be deemed or construed to deprive 
any canal or navigation company, or the commissioners, 
trustees, undertakers, or proprietors of any canal, river, or 
navigation, or the owners, lessees, or occupiers of any lands, 
collieries, quarries, or other hereditaments adjoining or near 
to any of such canals or navigations, or the overseers or 
surveyors of the roads of any parish, township, or hamlet 
through which any such canal or navigation may pass, of 
any powers, rights, privileges, exemptions, or advantages 
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specifically and expressly secured to them by any existing 
Act of Parliament : Provided also, that where by any canal 
or navigation Act or Acts now passed the tolls, rates, or 
duties (whether tolls per mile or tolls in gross) upon any 
description of goods, animals, articles, or things, or upon any 
boats, barges, or other vessels which shall be navigated, 
carried, or conveyed along any canal or navigation, or any 
portion thereof, and which shall pass into, out of, or along 
any such canal or navigation, or any portion thereof, from, 
into, or along any other canal or navigation, canals or navi- 
gations, adjoining or communicating therewith, or any 
portion thereof, or from or to the junction or junctions with 
any such adjoining or communicating canal or navigation, 
canals or navigations, are or shall be specially fixed, deter- 
mined, or limited, either absolutely, or with reference to the 
tolls, ratA, or duties to be levied or received from time to 
time on goods, animals, articles, or things, boats, barges, or 
other vessels passing into, out of, or along such canal or 
navigation, or any portion or portions thereof respectively, 
from, into, or along any other adjoining or communicating 
canal or navigation, canals or navigations, or from or to the 
junction or junctions with such other adjoining or communi- 
cating canal or navigation, canals or navigations ; or where in 
any such Act or Acts any special enactment or provision 
shall have been inserted for securing a rateable reduction or 
advance of the respective tolls, rates, or duties to be levied or 
received from time to time on goods, animals, articles, or 
things, boats, barges, or other vessels, or on goods, animals, 
articles, or things of the same description, passing over, 
along, into, or from any canal or navigation, or several and 
distinct portions of any canal or navigation, into or along 
two or more adjoining or communicating canals or naviga- 
tions, or from or to the respective junctions of two or more 
adjoining or communicating canals or navigations, no altera- 
tion or variation of the tolls, rates, and duties so specially 
fixed, determined, or limited, or any or either of them, other 
than such alterations or variations as are respectively 
authorized to be made under the several Acts for regulating 
such canals or navigations, shall be made under the authority 
of this Act without the previous consent in writing of the 
proprietors, trustees, undertakers, or commissioners of the 
canal or navigation, or of all the several canals or naviga- 
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tions, who are expressly mentioned in sucli special enact- 
ments or provisions, or of the committee, directors, or 
managers of the company, trustees, undertakers, or commis- 
sioners, or respective companies, trustees, undertakers, or 
commissioners of such canal or navigation, canals or naviga- 
tions, which consents such companies, trustees, undertakers, 
and commissioners, or their respective committees, directors, 
or managers, are hereby authorized to give, either under 
their common seals respectively, or under the hand of their 
respective clerks or secretaries, although any such companies, 
trustees, or undertakers so consenting may not have adopted 
the other powers of this Act. 
Canal com- Y. Provided also, and be it enacted, that where in any 

to*"S^totf^* canal or navigation Act there shall have been inserted any 
of profits not special provision, which shall be still in force and unrepealed, 
to raise their whereby the amount of the annual dividends, interest, or 
ezce^^e profits to be shared or divided amongst the proprietors or 
maximum of shareholders of such canal or navigation shall have been 
profits. limited not to exceed a certain percentage or amount, and 

the maximum of such percentage or amount shall have been 
attained at the time of the passing of this Act, it shall not be 
lawful for the company of proprietors, trustees, or under- 
takers of any such canal or navigation to avail themselves of 
any of the powers of this Act for the purpose of raising or 
increasing the tonnage rates, tolls, or duties which on the first 
day of January immediately before the passing of this Act 
were charged or levied upon any boats, barges, or other 
vessels carried upon or passing along such canal or naviga- 
tion, or any part thereof. 
Nothing ^I* -^^^ ^ ^^ enacted, that nothing herein contained shall 

herein to be construed to exempt any canal or navigation company 

ca^^cT^om ^^^ "^^^^^ adopt the powers of this Act from the operation of 
any general any general Act regulating the manner of charging tolls and 
^^ other charges upon canals and navigations in respect of 

passengers, goods, animals, articles, and things of a like 
description, which may be passed in the course of any future 
session of Parliament. 
Act may be VII. And be it enacted, that this Act may be amended or 

amended, &c. repealed by any Act to be passed in this present session of 
Parliament. 
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VII.— 8 & 9 Vict. c. xlii. 

An Act to enable Canal Gompames to become Carriers 
of Goods upon their Canals, [21st July, 1845.] 

Whereas by divers Acts of Parliaiiient railway companies 
have been empowered to convey npon their railways all such 
goods, wares, merchandise, articles, matters, and things as 
may be offered to them for that purpose, and to make such 
reasonable charges for such conveyance as they may from 
time to time determine upon ; and whereas greater competi- 
tion for the ^public advantage would be obtained if similar 
powers were granted to canal and navigation companies which 
have from time to time been incorporated or established 
under the authority of Parliament; but such beneficial 
purpose cannot be effected without the authority of Parlia- 
ment. Be it therefore enacted by the Queen's most excellent 
Majesiy, by and with the advice and consent of the Lords 
spiritual and temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, that from 
and after the passing of this Act it shall be lawful for the Enabling canal 
company of proprietors, trustees, or the undertakers of any con^pa^^es to 
canal, river, or navigation, or their respective committees, their canals, 
directors, or managers, or their superintendents or other or canals com- 
agents by them duly authorized, to carry as common carriers Sere^thf 
for their own profit upon their respective canals, rivers, or 
navigations, or upon any railways or tramways belonging 
thereto, and constructed under the powers of their respective 
Acts of Parliament, or upon any other canals, rivers, or navi- 
gations communicating therewith, either directly or by means 
of any intermediate caaial, river, or na^vigation, all such goods, 
wares, merchandise, articles, matters, and things as may be 
intrusted to them for that purpose, and for the better enabling 
them so to do to purchase, hire, and construct, and to use 
and employ, any number of boats, barges, vessels, rafts, 
carts, waggons, carriages, and other conveniences, and also 
to establish and furnish such haulage, trackage, or other 
means of drawing or propelling the same, either by steam, 
animal, or other power, or for the purpose of collecting, 
carrying, conveying, warehousing, and delivering such goods, 
wares, merchandise, articles, matters, and things as to any 
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sach company or tindertakers shall seem fit, and to make 
snch reasonable charges for such convejance, warehousing, 
collection, and delivery as they may respectively from time 
to time determine upon, in addition to the several tolls or 
dues which any such company or undertakers are now 
authorized to take for the use of their said canals, naviga- 
tions, or railways. 
Company to be II. Provided always, and be it enacted, that any such 
subject to the company, commissioners, trustees, or undertakers using or 
any other employing any steam power for propelling by means of paddle 

company uDon wheels, boats, barges, vessels, or rafts, upon any canal, river, 
i^Dose ca n al • • • / t^ ii ^i • a • i • ■^ 

they may act - ^^ navigation (other than their respective canals, nvers, and 

as carriers. navigations), shall use and employ the same, subject to such 
bye-laws, rules, and regulations touching the construction, 
(imensions, power, rate of speed, and otherwise, of such 
boats, barges, vessels, or rafts, so propelled by steam as afore- 
said, as the directors, commissioners, or undertakers of the 
canals, rivers, and navigations respectively on which such 
last^mentioned boats, barges, vessels, or rafts shall be used 
and employed shall see fit to make and publish in that behalf, 
and they are hereby authorized and empowered to make and 
publish such bye-laws, rules, and regulations, and from time 
to time to add to or amend the same, as need may require ; 
but it is hereby expressly provided and enacted that any byo- 
laws, rules, and regulations so to be made and published 
shall be made equally applicable to and binding on all com- 
panies and persons so using such last-mentioned boats, barges, 
or other vessels. 
Canal com- III. And be it enacted, that it shall also be lawful for any 

panies may such company, trustees, or undertakers to purchase and pro- 
and power for ^^^ &nd use boats and other vessels, and also horses, steam 
hauling and or other power, and machinery, for hauling, tracking, and 
sels o]?other " toeing, upon their own canals, rivers, or navigations, or upon 
persons. any other canals, rivers, or navigations communicating there- 

with, either directly or by means of any intermediate canal, 
river, or navigation, and to employ a sufficient number of 
competent persons for those purposes, and to demand and 
receive for the use of such boats, and for such hauling, 
tracking, or towing, such reasonable hire or remuneration as 
shall be fixed by the respective committees, directors, or 
managers of such canals or navigations, or as shall be agreed 
upon between them and any person desiring the use of any 
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such boats or vessels, or requiring such hauling, tracking, or 
towing. 

rV. Provided always, and be it enacted, that all charges Tolls, &c.'to 
to be made by any such company for the carriage of any such ^ ^^^f"^^ ii 
goods, wares, merchandise, articles, or things, oi* for the use persoM. 
of their boats and other vessels, or for the supply of haulage, 
trackage, or other power, shall be at all times charged equally 
to all persons, and after the same rate, whether per mile, or 
per ton per mile, or otherwise, in respect of all goods, wares, 
merchandise, articles, and things of a like description, and 
conveyed or propelled in a like boat or vessel at the same 
rate of speed, and passing aloug the same portion of any such 
canal or navigation under the like circumstances, and no 
reduction or advance in any of such charges shall be made, 
either directly or indirectly, in favour of or against any 
particular company or person passing along or using, or 
sending goods, wares, merchandise, articles, or things along 
the same portion of any such canal or navigation under the 
like circumstances. 

V. And be it enacted, that any canal or navigation company Company may 
exercising the powers by this Act granted shall have all the ascwriers^ajod 
same powers and remedies for recovering any sum or sums may prefer in- 
of money which shall or may become due and owing to such dict^ents. 
company as carriers, or for the use of any boats or vessels, or 

for the supply of any haulage, trackage, or other power, by 
virtue of this Act, as are given to them respectively by their 
said several Acts of Parliament in reference to the tolls and 
duties thereby made payable, or they may, at their option, sue 
for and recover such charges, or any part thereof, in any of 
the superior courts ; and such company may in like manner 
be sued for any loss sustained by any person or persons em- 
ploying the said company as carriers, or for any neglect or 
.misconduct of such company or their servants in respect of 
their conduct as carriers by virtue of this Act ; and such' 
company may prosecute any indictment or other proceeding 
at law in respect of any offence arising or being committed in 
the course of such carrying or other proceeding under this 
Act ; and it shall be sufficient if any goods or other things 
which are set out in any indictment shall be described and laid 
to be the property of the said company. 

VI. Provided always, and be it enacted, that nothing herein Provisions in 
contained shall in any case extend to charge or make liable ^^^^ relating 
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to common any such company fnrUier or in any other case than where, 

^^DoT'to*? h ^^cording to the laws of this realm for the time being, common 

oompaniee. carriers wonld be liable ; nor shall anything herein contained 

extend to deprive such company of any protection or priyilege 

which either now or at any time hereafter common carriers 

have or may be entitled to, but such company shall £roni time 

to time and at all times have and be entitled to the benefit 

of every such protection and privilege. 

CompanieB YH. And whereas, in order to facilitate the conveyance of 

^n^^th" goo^s and merchandise and other matters and things in manner 

other canal aforesaid, it is expedient that canal and navigation companies 

companies. should be empowered to enter into arrangements with each 

other in the way that railway companies are authorized, so 
as to avoid the necessity for a change of boats and other delays 
arising from a diversiiy of interest. Be it enacted that, not- 
withstanding anything in this Act or in any of the said Acts for 
establishing or incorporating the said companies contained, it 
shall be lawful for any such canal or navigation company as 
aforesaid and they are hereby empowered from time to time 
to make and ent«r into any contract or agreement with any 
other canal or navigation company, or the commissioners or 
undertakers thereof respectively (and which contract or 
agreement such other company is hereby authorized to enter 
into), either for the division or apportionment of toUs, dues, 
and charges, or for the passage over or along their respective 
canals or navigations, or any branches thereof, or any railways 
or tramways connected therewith and belonging thereto as 
aforesaid, of any boats, barges, or other vessels, or of any 
carriages or trucks drawn or propelled by steam, animal, or 
other power, of or belonging to any other company or which 
shall pass along any other line of canal, navigation, or railway, 
or for the passage over or along any other line of canal, naviga- 
tion, or railway of any such boats, barges, or other vessels^ 
carriages, or larucks drawn or propelled as aforesaid, which 
shall belong to any such company, or which shall pass along 
their line of canal, navigation, or railway, upon the payment 
of such tolls and duties, and under such conditions and re- 
strictions, as may be deemed advisable and may be mutually 
agreed upon, and also to enter into any other contract with 
any other canal or navigation company that may be deemed 
advisable ; and any such contract may contain such covenants, 
clauses, conditions, and agreements as the contracting parties 
may think advisable and mutually agree upon. 
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YIII. And be it enacted, that it shall be lawfal for any such Canal oom- 
canal or navigation company, from time to time, by lease, to !"""«■ ^ 
take effect in possession within six months from the letting ^l^^eir tolls, 
thereof, to let the tolls and dnties of any part thereof, npon 
the whole or any part of any snch canal or navigation or of 
any snch railways or tramways, to any other canal or naviga- 
gation company, (and which lease snch other canal or naviga- 
tion company is hereby authorized to accept and enter into,) 
for any period not exceeding twenty-one years from the com- 
mencement of any such lease. Provided always, that no such 
letting shall take place unless public notice of the intention 
to let such tolls, or the part thereof intended to be let, shall 
have been given by the company proposing to let the same, 
by advertisement, at least fourteen days prior to the meeting 
of the directors or managers at which it shall be intended to 
let such tolls. 

IX. And be it enacted, that during the continuance of any Lesaees to be 
such lease the respective lessees named therein, and also all deemed ool- 
persons appointed by them to collect the tolls so let, shall be 

deemed collectors of the tolls so let, and they shall have the 
same powers to collect and recover such tolls, and be subject 
to the same rules, duties, and penalties in reference thereto, 
as if they had been appointed for that purpose by the company 
demising the same. - 

X. And be it enacted, that if any such lease shall become Lessee oiaking 
void or voidable, according to any stipulations therein con- ^^^^^^ ^ 
tained for that purpose, by reason of the failure on the part 

of the lessee to comply with any of the terms of such lease, or 
if all or any part of the rent thereby reserved shall be in 
arrear or unpaid for twenty-one days afber the same shall 
become payable, then, upon application made by the company 
who shall have demised the same, to a justice, it shall be lawful 
for such justice to order any constable, with proper assistance, 
to enter upon any toll house, dwelling house, office, weighing 
machine, or other building, with the appurtenances, belonging 
to the lessors, and remove from the same the lessee or collector 
OP other person found therein, together with his goods, and 
take possession thereof and of all properiy found therein 
belonging to the lessors, and deliver the same to them or any 
person appointed by them for that purpose. 

XI. Ajid be it enacted, that upon such possession being Power to re-let 
obtained it shall be lawful for the company having made such *°^' 

N 
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demise to determine the lease (if any) previoiuslj subsisting, 
and the same shall accordingly be utterly void, except as to 
the remedies of the lessors for payment of the rent due, or in 
respect of any unperformed or broken obligations or conditions 
on the lessee's part, all which remedies shall remain in full 
force ; and in every such case, either during such proceedings 
or on the termination thereof, the company may again let the 
tolls to the same or any other person, or cause them to be 
collected in the same manner as if no such former lease had 
been made relative thereto. 

XII. Provided always, and be it enacted, that this Act shall 
not apply to any canal or navigation the property wherein is 
vested in shareholders, nor shall the powers of leasing herein- 
before contained be exercised by any such canal or navigation 
company, until a meeting of the shareholders thereof shall 
have been duly convened in such manner as meetings are by 
their respective acts of incorporation or settlement reqxiired 
to be called or are usually called, and it shall have been de- 
termined by a majority of two thirds ■ of the votes of the 
shareholders in such meeting assembled, either in person or 
by proxy, where by such acts of incorporation or settlement 
voting by proxy is allowed, to adopt the powers and provisions 
hereby granted, or such and so many of them as it shall at 
such meeting be determined shall be adopted, or to grant or 
accept any such lease, nor to any canal or navigation the 
property wherein is vested in one or more owner or owners, 
proprietor or proprietors, unless the owner or owners, pro- 
prietor or proprietors thereof shall determine to adopt the 
powers and provisions hereby granted, nor in either case until 
public notice of any such determination and intention shall 
have been inserted in the "London Gazette" in respect of 
canals or navigations in England or Wales, in the " Edinburgh 
Gteaette" in respect of canals or navigations in Scotland, and 
in the ** Dublin Gazette" in respect of canals or navigations in 
Ireland, and in some newspaper circulating in the county or 
counties wherein such canal or navigation, or some part 
thereof, shall pass, one month at the least previously to the 
exercise of any such powers, whereupon, or immediately after 
the expiration of such notice, every such company, or their 
respective committees, directors, or managers, or their agents 
by them duly authorized in manner aforesaid, may from time 
to time put in force and exercise the said powers or any of 
them, in the manner by this Act authorized. 
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XIII. And be it enacted, that nothing herein contained Act not to 
shall be construed to exempt any canal or navigation company «cempt canal 
who shall adopt the powers of this Act from the operation of fronfi^' 
any general Act regelating the manner of charging tolls and general Act. 
other charges upon canals or nayigations in respect of pas- 
sengers, goods, animals, articles, and things of a Uke descrip- 
tion, which may be passed in the coarse of any future Session 
of Parliament. 

XIY. And be it enacted, that this Act may be amended or Alteration of 
repealed by any Act to be passed in this present Session of ^^' 
Parliament. 



VIII.— 10 & 11 Vict. Cap. lxxxv. 

* 

An Act for givmgfu/rther FaciliUesfor the Tranandssion of 
Letters . by Post and for the Regulation of the Duties of 
. Postage thereon^ and for other Pv/rposes relating to the 
Post Office. [22nd July, 1847.] 

XVI. And whereas by an Act passed in the second year of Power to send 
the reign of Her present Majesty, intituled " An Act to provide °^'^ ^ ^^' 
for the Conveyance of Mails by Railways," provision is made y^^^hedhy' 
for the transmission of mails by railways : be it enacted, that it ^ & 2 Vict, 
shall be lawfal for the Postmaster- General to require in the a ^I'*^* 
manner prescribed by the said last-mentioned Act that any 
mails and post letter bags shall be conveyed and forwarded 
by any railway company on their railway under and pur- 
suant to the said Act, notwithstanding any guard or officer of 
the Post Office shall not be sent with the same, or in charge 
thereof, and such mails and post letter bags shall be con- 
veyed and forwarded by such railway company accordingly. 



IX.— 10 & 11 Vict. Cap. xciv. 

An Act to amend an Act to enable Canal Oonvpanies to 

become Carriers upon their Canals. [22nd July, 1847.] 

«,. A ,.,!.., « ., . 8&9 Vict. 

Whereas an Act was passed m the nmth year of the reign c. 4/i. 
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of her present Majesty, intitnled ^* An Act to enable Canal 
Companies to become Carriers of Goods upon their Canals,'* 
wherebj, npon the recital that by divers Acts of Parliament 
railway companies had been empowered to convey npon their 
railways all snch goods, wares, merchandise, articles, matters, 
and things as might be offered to them for that pnrpose, and 
that greater competition for the pnblic advantage would be 
obtained if similar powers were granted to canal and navi- 
gation companies, it was enacted, that it shonld be lawfnl to 
the proprietors, trostees, or undertakers of any canal, river, 
or navigation, or their respective committees, directors, or 
managers, or their superintendents or other agents, to carry 
as common carriers for their own profit upon their respective 
canals, rivers, or navigations, and upon any railways or 
tramways belonging thereto, and upon other canals, rivers, 
and navigations communicating directly or indirectly there- 
with, all such goods, wares, merchandise, articles, matters, 
and things as might be intrusted to them for that purpose, 
and to purchase, hire, and construct, and to use and employ, any 
number of boats, barges, vessels, rafts, carts, waggons, carriages, 
and other conveniences, and to establish and famish haulage, 
trackage, or other means of drawing or propelling the same 
by steam, animal, or other power, or for the purpose of 
collecting, carrying, conveying, warehousing, and delivering 
such goods, wares, merchandise, articles, matters, and things : 
and whereas the proprietors, trustees, and undertakers of 
many canals, rivers, and navigations are unable to avail them- 
selves of the provisions of the said recited Act by reason of 
their having no statutory power of raising money to be 
applied to the purposes of the same, and it is expedient that 
the said recited Act should in that respect be amended, and 
that powers should be granted to such proprietors, trustees, 
and undertakers to raise money for the said purposes, but 
that object cannot be effected without the aid of Parliament : 
be it therefore enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the lords spiritual and 
temporal, and commons, in this present Parliament assembled, 
ki^^^rated *^^ ^7 *^® authoriiy of the same, that the said recited Act 
with this Act. shall be incorporated with this Act. 

Canal com- II, And be it enacted, that it shall be lawful to the pro* 

D^eredto prietors, trustees, and undertakers of any canal, river, or 
borrow money navigation who shall have in the manner provided by the 
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said recited Act adopted the powers and provisions of the as prescribed 
same to borrow on mortgage or bond in the manner or as ^^ ®^ ^a^}S^ 
nearly as maj be in the manner prescribed hy the Companies and apply the 
Glanses Consolidation Act, 1845, or the Companies Clauses ^'^^ ^ P^' 
Consolidation (Scotland) Act, 1845, as the case may be, any J^^ActT' 
snm or snms of money not exceeding in all at any one time 
one-tenth part of the paid-np capital stock of snch pro- 
prietors, trustees, or undertakers respectively, and to apply 
the moneys so raised to the purposes of the said recited Act, 
or any of such purposes : provided always that the monies 
so borrowed shall not be applied to any other purposes what- 
soever : provided also, that the monies so to be borrowed, paving rights 
together with any monies otherwise borrowed by any such ^l^^^^ 
proprietors, trustees, or undertakers as aforesaid, shall not in 
all exceed one-third part of the paid-up capital of such pro- 
prietors, trustees, or undertakers respectively; and that no 
mortgage or bond to be granted for any monies borrowed in 
virtue of this Act shall prejudice or affect any security pre- 
viously granted for any monies borrowed by virtue of any 
other Act or Acts of Parliament relating to any such caniJ, 
river, or navigation. 

III. And for the purposes of this Act, be it enacted, that 8 & 9 Vict, 
such of the clauses and provisions of the Companies Clauses ^- ^^ "^^T 
Consolidation Act, 1845, and of the Companies Clauses with this Act. 
Consolidation (Scotland) Act, 1845, respectively, as the case 
may be, as- relate to the borrowing of money by companies 
on mortgage or bond, and to the conversion of borrowed 
money into capital, shall be incorporated with this Act. 

lY . And be it enacted, that nothing herein contained shall Companies not 
be ccmstrued to exempt any canal or navigation company *^^X^f 
who have adopted or shall adopt the powers of the said re- any future 
cited Act from the operation of any general Act regulating general Act. 
the manner of charging tolls and other charges upon canals 
or navigations in respect of passengers, goods, animals, 
articles, and things of a like description that may be paased 
in the course of this or any future session of Parliament. 

Y. And be it enacted, that this Act may be amended or Act may be 
repealed by any Act to be passed in this Session of Parlia- ^n^i^ded, &c. 
ment. 
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An Act for the better Regulation of the Traffic on Railways 
a/nd Canals. [lOth July, 1854.] 

Whereas it is expedient to make better proyision for 
regelating the traffic on railways and canals : be it enacted 
by the Queen's most Excellent Majesty, by and with the advice 
and consent of the lords spiritual and temporal, and commons, 
in this present Parliament assembled, and by the authority 
of the same, as follows : 

I. In the construction of this Act " the Board of Trade " 
shall mean the Lords of the Committee of Her Majesty's Privy 
Council for Trade and Foreign Plantations : 

The word " traffic " shall include not only passengers, and 
their luggage, and goods, animals, and other things conveyed 
by any railway company or canal company, or railway and 
canal company, but also carriages, waggons, trucks, boats, and 
vehicles of every description adapted for running or passing 
on the railway or canal of any such company : 

The word "railway" shall include every station of or 
belonging to such railway used for the purposes of pubHc 
traffic : and 

The word " canal " shall include any navigation whereon 
tolls are levied by authority of Parliament, and also the 
wharves and landing places of and belonging to such canal 
or navigation, and used for the purposes of public traffic : 

The expression " railway company," " canal company," 
or " railway and canal company," shall include any person 
being the owner or lessee of or any contractor working any 
railway or canal or navigation constructed or carried on under 
the powers of any Act of Parliament : 

A station, terminus, or wharf shall be deemed to be near 
another station, terminus, or wharf when the distance between 
such stations, termini, or wharves shall not exceed one mile, 
such stations not being situate within five miles from St. Paul's 
church, in London. 

XL Every railway company, canal company, and railway 
and canal company, shall, according to their respective powers, 
afford all reasonable facilities for the receiving and forwarding 
and delivering of traffic upon and from the several railways 
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and canals belonging to or worked by such companies re- fomrarding 
spectively, and for the return of carriages, trucks, boats, and S^aionable"* 
other vehicles, and no such company shall make or give any delay, and 
nndue or unreasonable preference or advantage to or in favour !^*H'°"^ P"*' 
of any particular person or company, or any particular de- ^' 
scripticm of traffic, in any respect whatsoever, nor shall any 
such company subject any particular person or company, or 
any particular description of traffic, to any undue or unreason- 
able prejudice or disadvantage in any respect whatsoever ; 
and every railway company and canal company and railway 
and canal company having or working railways or canals which 
form part of a continuous line of railway or canal or railway 
and canal communication, or which have the terminus, station, 
or wharf of the one near the terminus, station, or wharf of 
the other, shall afford all due and reasonable facilities for 
receiving and forwarding all the traffic arriving by one of 
such railways or canals by the other, without any unreason- 
able delay, and without any such preference or advantage, or 
prejudice or disadvantage, as aforesaid, and so that no obstruc- 
tion may be offered to the public desirous of using such rail- 
ways or canals or railways and canals as a continuous line of 
communication, and so that all reasonable accommodation may, 
by means of the railways and canals of the several companies, 
be at all times afforded to the public in that behalf. 

III. It shall be lawful for any company or person com- Partiea com- 
plaining against any such companies or company of anything f ^"X^ *^ 
done, or of any omission made in violation or contravention facilities for 
of this Act, to apply in a summary way, by motion or summons forwarding 
in England to Her Majesty's Court of Common Pleas at withheld, m^ 
Westminster, or in Ireland to any of Her Majesty's Superior apply by 
Courts in Dublin, or in Scotland to the Court of Session in JJ^^i'^^X""' 
Scotland, as the case may be, or to any judge of any such sui)erior 
court ; and upon the certificate to Her Majesty's Attorney- ^^^' 
Qenersl in England or Ireland, or Her Majesty's Lord 
Advocate in Scotland, of the Board of Trade alleging any such 
violation or contravention of this Act by any such companies 
or company, it shall also be lawful for the said Attorney- 
General or Lord Advocate to apply in like manner to any 
such court or judge, and in either of such cases it shall be 
lawful for such court or judge to hear and determine the 
matter of such complaint ; and for that purpose, if such court 
or judge shall think fit, to direct and prosecute, in such mode 
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and hj sticli engineers, barristers, or other persons as they 
shall think proper, all such inquiries as may be deemed neces- 
sary to enable snch court or judge to form a jnst judgment 
on the matter of such complaint, and i^ it be made to 
appear to such court or judge on such hearing, or on the 
report of any such person, that anything has been done or 
omission made, in violation or contravention of this Act, by 
such company or companies, it shall be lawful for such court 
or judge to issue a writ of injunction or interdict, restraining 
such company or companies from farther continuing such 
violation or contraventio;a of this Act, and enjoining obedience 
to the same ; and in case of disobedience of any such writ of 
injunction or interdict it shall be lawful for such court or 
judge to order that a writ or writs of attachment, or any 
other process of such court incident or applicable to writs of 
injunction or interdict, shall issue against any one or more of 
the directors of any company, or against any owner, lessee, 
contractor, or other person failing to obey such writ o£ injunc- 
tion or interdict ; and such court or judge may also, if they 
or he shall think fit, make an order directing the payment by 
any one or more of such companies of such sum of money as 
such court or judge shall determine, not exceeding for each 
company the sum of two hundred pounds for every day, after 
a day to be named in the order, that such company or com- 
panies shall fail to obey such injunction or interdict ; and such 
monies shall be payable as the court or judge may direct, 
either to the party complaining, or into court to abide the 
ultimate decision of the court, or to Her Majesty, and payment 
thereof may, without prejudice to any other mode of recover- 
ing the same, be enforced by attachment or order in the nature 
of a writ of execution, in like manner as if the same had been 
recovered by decree or judgment in any superior court at 
Westminster or Dublin, in England or Ireland, and in Scot- 
land by such diligence as is competent on an extracted decree 
of the court of session ; and in any such proceeding as afore- 
said, such court or judge may order and determine that all or 
any costs thereof or thereon incurred shall and may be paid 
by or to the one party or the other, as such court or judge 
shall think fit ; and it shall be lawful for any such engineer, 
barrister, or other person, if directed so to do by such court 
or judge, to receive evidence on oath relating to the matter 
of any such inquiry, and to administer such oath. 
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rV. It shall be lawful for the said Coxtrt of Common Pleas Judges may 
at Westminster, or any three of the judges thereof, of whom J^J^at^ons 
the Ohief Justice shall be one, and it shall be lawful for the as may be 
said courts in Dublin, or any nine of the judges thereof, of "f^^J^ ^**' 
whom the Lord Chancellor, the Master of the Bolls, the SSSSr^Act. 
Lords Chief Justice of the Queen's Bench and Common 
Pleas, and the Lord Chief Baron of the Exchequer, shall be 
five, from time to time to make all such general rules and 
ordiers as to the forms of proceedings and process, and all 
other matters and things touching the practice and otherwise 
in carrying this Act into execution before such courts and 
judges, as they may think fit, in England or Ireland, and in 
Scotland it shall be lawful for the court of session to make 
such Acts of Sederunt for the like purpose as they shall 
think fit. 

V. Upon the application of any party aggrieved by the Court or judge 
order made upon any such motion or summons as aforesaid, may order a re- 
it shall be lawful for the court or judge by whom such order 

was made, to direct, if they think fit so to do, such motion 
or application on summons to be reheard before such court 
or judge, and upon such rehearing to rescind or vary such 
order. 

VI. No proceeding shall be taken for any violation or con- Mode of pro- 
travention of the above enactments, except in the manner ^^'Jl/"*^®' 
herein provided; but nothing herein contained shall take 

away or diminish any rights, remedies, or privileges of any 
person or com'pany against any railway or canal or railway 
and canal company under the existing law. 

VII. Every such company as aforesaid shall be liable for Company to be 
the loss of or for any injury done to any horses, cattle, or j^ o/jgfe^ft 
other animals, or to any articles, goods, or things, in the in the carriage 
receiving, forwarding, or delivering thereof, occasioned by of goods, not- 
the neglect or default of such company or its servants, not- notice to tlie 
withstanding any notice, condition, or declaration made and contrary, 
given by such company contrary thereto, or in anywise 

limiting such liability ; every such notice, condition, or 

declaration being hereby declared to be null and void : pro- Compaav not 

vided always, that nothing: herein contained shall be con- ^^ ^ ^?^ ^ 

YonCi a limited 

strued to prevent the said companies from making such amount in cer- 
conditions with respect to the receiving, forwarding, and tain cases, 
delivering of any of the said animals, articles, goods, or dechred^and'** 

things, as shall be adjudged by the court or judge before extra payment 

made. 
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whom any question relating thereto shall be tried to be just 
and reasonable : provided always, that no greater damages 
shall be recovered for the loss of or for any injury done to 
any of snch animals, beyond the sums hereinafter mentioned ; 
•(that is to say), for any horse fifty pounds; for any neat 
cattle, per head, fifteen pounds ; for any sheep or pigs, per 
head, two pounds ; unless the person sending or delivering 
the same to such company shall, at the time of such 
delivery, have declared them to be respectively of higher 
value than as above mentioned; in which case it shall be 
lawful for such company to demand and receive by way of 
compensation for the increased risk and care thereby occa- 
sioned, a reasonable percentage upon the excess of the value 
so declared above the respective sums so limited as aforesaid, 
and which shall be paid in addition to the ordinary rate of 
charge ; and such percentage or increased rate of charge 
shall be notified in the manner prescribed in the statute 
eleventh Gteorge lY. and first William lY. chapter sixty- 
eight, and shall be binding upon such company in the manner 
Proof of value therein mentioned : provided also, that the proof of the value 
to be on the of such animals, articles, goods, and things, and the amount 
m^^omp^riBa- ^^ *^® ipjnry done thereto, shall in all cases lie upon the 
tion. person claiming compensation for such loss or injury : Pro- 

No special vided also, that no special contract between such company 

contract to be ' a x »/ 

binding unless ^^^ any other parties respecting the receiving, forwarding, 
signed. or delivering of any animals, articles, goods, or things as 

aforesaid shall be binding upon or affect any such party 
unless the same be signed by him or by the person delivering 
such animals, articles, goods, or things respectively for 
Saving of carriage : provided also, that nothing herein contained shall 

Carriers Act, alter or affect the rights, privileges, or liabilities of any such 
i WiU IV. company under the said Act of the eleventh George IV. and 
c. 68. first Wniiam IV. chapter sixty-eight, with respect to articles 

of the descriptions mentioned in the said Act. 
Short title. VIII. This Act may be cited for all purposes as "The 

Railway and Canal Traffic Act, 1854." 
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XI.— 21 & 22 Vict. Cap. lxxv. 

An Act to amend the Law relating to Cheap Trains, and to 
restram the Exercise of certain Powers hy Canal Companies 
being also Ra/ilway Companies, [2nd August, 1858.] 

Whereas by the Act passed in the Session of Parliament held 7 & 8 Vict, 
in the seventh and eighth years of the reign of her present ^' ^' 
Mig'esty, chapter 85, section 6, it is enacted, amongst other 
things, with respect to the cheap trains thereby required to 
be provided in certain cases, that the fare or charge for each 
third-class passenger by any such train shall not exceed one 
penny for each mile travelled. And whereas it is expedient 
to amend the said Act in manner hereinafter mentioned. And 
whereas it is also expedient to amend the Act passed in the 
ninth year of the reign of her present Majesty, chapter 42, 
intituled "An Act to enable Canal Companies to become 
Carriers of Goods upon their Canals," by restraining as herein- 
after mentioned the exorcise of certain powers therein con- 
tained. Be it enacted by the Queen's most excellent Majesty, 8 & 9 Vict, 
by and with the advice and consent of the Lords spiritual and ^' '*^' 
temporal, and commons, in this present Parliament assembled, 
and by the authority of the same, as follows : — 

I. When the distance travelled by any third-class passenger For fractions 
by any train run in compliance with the provisions relating to under one mile 
cheap trains contained in the said Act of the seventh and bcclittfge^'anS 
eighth of Victoria, chapter 85, is a portion of a mile, and for fractions 
does not amount to one mile, the fare for such portion of a f*^r"!5»™^ 

' ^ a mile, where 

mile may be one penny, or when such distance amounts to one the distance 

mile, or two or more miles, and a portion of another mile, the amounts to one 

fare or charge for such portion of a mile, if the same amounts one halfpenny 

to or exceeds one half mile, may be one halfpenny. Provided may be 

always, that for children of three years and upwards, but ^ ^^ed. 
under twelve years of age, the fare or charge shall not exceed 
half the charge for an adult passenger. 

II. After the passing of this Act, no fare heretofore charged Rates hereto- 
to or received from any third-class passenger by any such fjjjl*^ °^*'^^*^ 
train as aforesaid shall in any proceeding to be hereafter tliose allowed 
instituted be deemed to have exceeded the rate prescribed in ^y this clause 
such case by the said Act of the seventh and eighth of Victoria, deemed ex- 
cessive. 
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chapter eighty-five, if the same shall not have exceeded the 
rate of one fiEu*thing for each entire qnarter of a mile travelled. 

III. Notwithstanding anything contained in the said recited 
Act of the ninth year of Her Majesty, it shall not be lawfal 
for any canal or navigation company, being also a railway 
company, or entitled to work any railway constructed nnder 
the authority of any Act of Parliament, hereafter to accept a 
lease of the whole or any part of the undertaking of any other 
railway and canal company or of any canal or navigation 
company, or of the tolls, dues, or charges upon or in respect 
of the whole or any part of any such undertaking, except 
under the powers of some Act or Acts heretofore passed 
or to be hereafter passed in which the parties to any such 
lease shall be specifically named and authorized to enter into 
the same. 

lY . This Act shall continue in force for one year next after 
the passing thereof, and thence to the end of the then next 
Session of Parliament.' 



Short title. 



" Railway 
companies. 



XII.— 22 & 23 Vict. Cap. lix. 

An Act to enable Railway Gompanies to settle thevr Differ' 
ences with other Companies by Arbitration, 

[13th August, 1859.] 

For the better providing for the settlement by arbitration 
of matters in which railway companies in the United Kingdom 
are mutually interested, be it enacted by the Queen's most 
excellent Majesty, by and with the advice and consent of the 
Lords spiritual and temporal, and commons, in this present 
Parliament assembled, and by the authoriiy of the same, as 
follows (that is to say) : — 

I. This Act may for all purposes be cited as "Railway 
Companies Arbitration Act, 1859;" and the expression 
" railway companies " in this Act extends to and includes all 
persons being the owners or lessees of, and all contractors 
working any railway upon which steam power is used. 



1 This Act is made perpetual by 23 & 24 Vict. c. xli. 
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II. Any two or more railway companies, whether already Power for 
or hereafter incorporated (in this Act called " the companies "), railway con^- 
from time to time, by writing nnder their respective common matters to 
seals, may agree to refer and may refer to arbitration, in arbitration, 
accordance with this Act, any then existing or future differ- 
ences, questions, or other matters whatsoever in which they 

then are or thereafter shall be mutually interested, and which 
they might lawfully settle or dispose of by agreement between 
themselves, and may delegate to the person or persons to 
whom the reference is made any power to determine all or 
any of the terms of any contract to be made between the com- 
panies which the directors of the companies respectively might 
lawfully delegate to any committees of themselves respec- 
tively. 

III. The companies jointly, but not otherwise, from time Power to alter 
to time, by writing under their respective common seals, may °^ revoke 
add to, alter, or revoke any agreement for reference in for reference. 
accordance with this Act theretofore entered into beween the 
companies, or any of the terms, conditions, or stipulations 

thereof. 

lY. Every reference or agreement in accordance with this Agreements to 
Act, except so far as it is from time to time revoked or be carried into 
modified in accordance with this Act, shall bind the companies, 
and may and shall be carried into full effect. 

V. Where the companies agree, the reference shall be made Reference to 
to a single arbitrator. Jrbitoltor 

VI. Except where the companies agree that the reference Reference to 
shall be made to a single arbitrator, the reference shall be two or more 
made as foUows, to wit :— arbitrators. 

Where there are two companies the reference shall be 

made to two arbitrators. 
Where there are three or more companies the reference 

shall be made to so many arbitrators as there are 

companies. 

VII. Where there are to be two or more arbitrators, every Appointment 
company shall by writing under their common seal appoint ?* **'bitrators 
one of the arbitrators, and shall give notice in writing thereof 

to the other company or companies. 

VIII. Where there are to be two or more arbitrators, if any Appointment 
of the companies fail to appoint an arbitrator within fourteen oi ^bitrators 
days after being thereunto requested in writing by the other ivade. 
company, or by the other companies or any of them, then, on 
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the application of the companies or any of them, the Board of 
Trade, instead of the company so failing to appoint an arbitrator, 
may appoint an arbitrator ; and the arbitrator so appointed 
shall for the purposes of this Act be deemed to be appointed 
by the company so failing. 

IX. When the reference is made to two or more arbitrators, 
if before the matters referred to them are determined any 
arbitrator dies, or becomes incapable or unfit, or for seven 
consecutive days fails to act as arbitrator, the compatiy by 
which he was appointed shall by writing under their conmion 
seal appoint an arbitrator in his place. 

X. Where the company by which an arbitrator ought to be 
appointed in the place of the arbitrator so deceased, incapable, 
unfit, or failing to act, fail to make the appointment within 
fourteen days after being thereunto requested in writing by 
the other company, or by the other companies or any of them, 
then on the application of the companies or any of them 
the Board of Trade may appoint an arbitrator ; and the arbi- 
trator so appointed by the Board of Trade shall for the pur- 
poses of this Act be deemed to be appointed by the company 
so failijig. 

XI. When any appointment of an arbitrator is made, the 
company making the appointment shall have no power to 
revoke the appointment, without the previous consent in 
writing of the other company or every other company in 
writing under their common seal. 

XII. Where two or more arbitrators are appointed, they 
shall, before entering on the business of the reference, appoint 
by writing^ under their hands an impartial and qualified per- 
son to be their nmpire. 

XIII. If the arbitrators do not appoint an umpire within 
seven days after the reference is made to the arbitrators, 
then, on the application of the companies, or any of them, the 
Board of Trade may appoint an umpire ; and the umpire so 
appointed shall for the purposes of this Act be deemed to be 
appointed by the arbitrators. 

XIV. Where two or more arbitrators are appointed, if 
before the matters referred to them are determined their 
umpire dies, or becomes incapable or unfit, or for seven con- 
secutive days fails to act as umpire, the arbitrators shall by 
writing under their hands appoint an impartial and qualified 
person to be their umpire in his place. 
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XV. If the arbitrators fail to appoint an nmpire within Appointment 
sevTBn days after notice in writing to them of the decease, in- ^^''^Xrad 
capacity, nnfitness, or failure to act of their umpire, then, on to supply 
the application of the companies, or any of them, the Board vacancy. 

of Trade may appoint an nmpire ; and the nmpire so appointed 
shall for the purposes of this Act be deemed to be appointed 
by the arbitrators so failing. 

XVI. Every arbitrator appointed in the place of a pre- Succeeding 
ceding arbitrator, and every umpire appointed in the place of ^^^'^^^"es 

a preceding umpire, shall respectively have the like powers to have powers 

and authorities as his respective predecessor. of predeces- 

XVII. Where there are two or more arbitrators, if they Reference to 
do not, within such a time as the companies agree on, or fail- umpire, 
ing such agreement, within thirty days next aft^er the refer- 
ence is made to the arbitrators, agree on their award thereon, 

then the matters referred to them, or such of those matters as 
are not then determined, shall stand referred to their umpire. 

XVIII. The arbitrator, and the arbitrators, and the um- Power for 
pire respectively may call for the production of any docu- ?^*V*^u*f 
ments of evidence in the possession or power of the companies books, &c., and 
respectively, or which they respectively can produce, and administer 
which the arbitrator, or the arbitrators, or the umpire shall 

think necessary for determining the matters referred, and 
may examine the witnesses of the companies respectively on 
oath, and may administer the requisite oath ; and in Scotland 
may grant diligence for the recovery of the documents or 
evidence, and for citing witnesses, and on application to the 
Lord Ordinary he may issue letters of supplement or other 
necessary writs in support of the diligence. 

XIX. Except where and as the companies otherwise agree. Procedure in 
the arbitrator, and the arbitrators, and the umpire re- *^e arbitration, 
spectively may proceed in the business of the reference in 

such manner as he and they respectively shall think fit. 

XX. The arbitrator, and the arbitrators, and the umpire Arbitration 
respectively nlay proceed in the absence of all or any of the pay proceed 
companies in every case in which, after giving notice in that companies, 
behalf to the companies respectively, the arbitrator, or the 
arbitrators, or the umpire shall think fit so to proceed. 

XXI. The arbitrator, and the arbitrators, and the umpire Several awards 
respectively may, if he and they respectively think fit, make ™*y ^^ made, 
several awards, each on part of the matters referred, instead 

of one award on all the matters referred ; and every such 
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award on part of the matters shall for such time as shall be 
stated in the award, the same being snch as shall have been 
specified in the agreement for arbitration, or in the event of 
no time having been so specified, for any time which the arbi- 
trator may be legally entitled to fix, be binding as to all the 
matters to which it extends, and as if the matters awarded 
on were all the matters referred, and that notwithstanding 
the other matters or any of them be not then or thereafter 
awarded on. 

XXII. The award of the arbitrator, or of the arbitrators, 
or of the umpire, if made in writing under his or their respec- 
tive hand or hands, and ready to be delivered to the com- 
panies within such a time as the companies agree on, or, fail- 
ing such agreement, within thirty days next after the matters 
in difference are referred to (as the case may be) the arbi- 
trator, or the arbitrators, or the umpire, shall be binding and 
conclusive on all the companies. 

XXIII. Provided always, that (except where and as the 
companies otherwise agree) the umpire, from time to time by 
writing under his hand, may extend the period within which 
his award is to be made ; and if it be made and ready to be 
delivered within the extended time, it shall be as valid and 
effectual as if made within the prescribed period. 

XXIY. No award made on any arbitration in accordance 
with this Act shall be set aside for any irregularity or in- 
formality. 

XXV. Except only so far as the companies bound by any 
award in accordance with this Act from time to time other- 
wise agree, all things by every award in accordance with this 
Act lawfully required to be done, omitted, or suffered shall be 
done, omitted, or suffered accordingly. 

XXVI. Full effect shall be given by all the superior courts 
of law and equity in the United Kingdom, according to 
their respective jurisdiction, and by the companies respectively, 
and otherwise, to all agreements, references, arbitrations, and 
awards in accordance with this Act ; and the performance or 
observance thereof may, where the courts think fit, be com- 
pelled by distress infinite on the property of the companies re- 
spectively, or by any other process against the companies respec- 
tively or their respective property that the courts or any judge 
thereof shall direct, and where requisite frame for the purpose. 

XXVII. Except where and as the companies otherwise 




RAILWAYS CLAUSES ACT, 1863. 193 

agree, the costs of and attending the arbitration and the -arbitration and 
award shall bo in the discretion of the arbitrator, and the *^*"^* 
arbitrators, and the umpire respectively. 

XX VlIL Except where and as the companies otherwise Pajment of 
agree, and if and so far as the award does not otherwise *^^*®' 
determine, the costs of and attending the arbitration and the 
award shall be borne and paid by the companies in equal 
shares, and in other respects the companies shall bear their 
own respective costs. 

XXIX. The submission to any arbitration in accordance Submission to 
with this Act may at any time be made a rule of any of Her Se^^SeT rule 
Majesty's Superior Courts of B/Ccord at Westminster, or, as of court, 
the case may be, at Dublin, on the application of any party 
interested ; and the Court may remit the matter to the arbi- 
trator, or to the arbitrators, or to the umpire, with any direc- 
tions the Court think fit. 



XIII.— 26 & 27 Vict. Cap. xcii. 

An Act for consolidating in One Act certain Provisions 
frequently inserted in Acts relating to Railways. 

[28th July, 1863.] 

Whereas The Railways Clauses Consolidation Act, 1845, 
and The Railways Clauses Consolidation (Scotland) Act, 
1845, respectively, were passed in order to comprise in one 
general Act such provisions relating to railways in England 
or Ireland, or in Scotland, respectively, as were at the times 
of the passing of those Acts usually introduced into Acts of 
Parliament authorizing the construction of railways : 

And whereas sundry provisions of the like nature, but not 
comprised in the said general Acts respectively, are now fre- 
quently introduced into Acts of Parliament relating to rail- 
ways, and it is expedient to comprise such last-mentioned 
provisions also in one general Act, such Act to be applicable 
to England or Ireland, or to Scotland, as the case may require, 
and that as well for the purpose of avoiding the necessity of 
repeating such provisions in special Acts relating to railways, 
as for ensuring greater uniformity in the provisions them- 
selves : 



o 
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Be it therefore enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the Lords 
spiritual and temporal, and commons, in this present Parlia- 
ment assembled, and by the authority of the same, as follows : 

Short title. I. This Act may be cited as The Railways Clauses Act, 

1863. 

Division of II. This Act shall be deemed to be divided into five parts. 

Act into parts, ^b follows: 

Part I. relating to construction of a railway ; 
Part II. relating to extension of time ; 
Part III. relating to working agreements ; 
Part rV. relating to steam vessels ; 
Part V. relating to amalgamation. 



Part III. 

Working Agreements. 

Restrictions XXII. Where two or more companies are authorized by a 

on agreemente special Act hereafter passed and incorporating this part of this 
panies!'^ ^*''^' -^®*'> ^ agree among themselves with respect to all or any of 
the following purposes, namely : 

The maintenance and management of the railways of the 
companies respectively, or any one or more of them, or any 
part thereof respectively, and of the works connected there- 
with respectively, or any of them ; 

The use and working of the railways or railway, or of any 
part thereof, and the conveyance of traffic thereon ; 

The fixing, collecting, and apportionment of the tolls, 
rates, charges, receipts, and revenues levied, taken, or arising 
in respeqt of traffic ; — 

Then and in every such case the authority so to agree, or the 
agreement when entered into, shall not in any manner affect 
any of the tolls, rates, or charges which the companies 
parties thereto are from time to time respectively authorized 
to demand and receive from any person or from any other 
company ; but all such persons and companies shall, notwith- 
standing the agreement, be entitled to the use and benefit of 
the railways of the several companies, parties to the agree^ 
ment, on the same terms and conditions, and on payment of 
the same tolls, rates, and charges, as they would be if such 
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authority had not been given or the agreement ha4 not been 
entered into. 

XXIII. The agreement shall not, save so far as its terms Sanction of 
and conditions are authorized by the Railways Clauses ConsoU- a^eemente? ^ 
dation Act, 1845, or by the Railways .Clauses Consolidation 
(Scotland) Act, 1845, as the case may require, or by any 
other general statute or law from time to time in force with 
respect to the companies parties to the agreement, have any 
operation unless and until it is sanctioned by such proportion 
of the votes of the shareholders and stockholders entitled to 
vote in that behalf at meetings of the several companies 
parties thereto, present (personally or by proxy) at a general 
meeting of each company specially convened for the purpose 
(in manner hereinafter mentioned), as is prescribed in the 
special Act, and if no proportion is prescribed, then by three- 
fifths of such votes. 

Every such meeting shall be convened by circular ad- 
dressed to each such shareholder and stockholder, and served 
in the manner prescribed by The Companies Clauses Consoli- 
dation Act, 1845, or The Companies Clauses Consolidation 
(Scotland) Act, 1845, as the case may require, with respect 
to notices requiring to be served by the company upon the 
shareholders, and also by advertisement inserted once at 
least in each of two consecutive weeks in some newspaper 
published or circulating in the county prescribed in the 
special Act, and if no county is prescribed, then in the 
county in which the head office of the company is situate, the 
last of such advertisements to be published not less than 
seven days before the meeting. 

XXrV. Before the companies enter into the agreement, Public notice 
notice of their intention to do so shall be given by them or enterl^tosndi 
one of them, in a form to be approved by the Board of Trade, agreement, 
inserted once at least in each of three successive weeks in 
some newspaper published or circulating in the county pre- 
scribed in the special Act, and if no county is prescribed, 
then in the county or one of the counties in which each rail- 
way, to the maintenance, management, use, or working 
whereof the proposed agreement relates, or some portion of 
that railway, is situate ; and the notice shall set forth within 
what time and in what manner any company or person 
aggrieved by the proposed agreement, and desiring to object 
thereto, may bring the objection before the Board of Trade. 
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XXV. The agreement shall not have any operation nntil it 
is approved by the Board of Trade ; and Uie Board of Trade 
shall not approve the agreement without being satisfied of 
its having received such sanction of meetings of the respective 
companies as aforesaid. 

XXVI. The companies parties to the agreement may, in 
accordance therewith and for the purposes thereof, appoint a 
joint committee, composed of such number of the directors 
of each company as the companies think proper, and from 
time to time may vary and renew the joint committee as 
occasion requires, and may regulate the proceedings of the 
joint committee, and may delegate to the joint committee all 
such of the powers of the companies as the companies think 
necessary for carrying into effect the purposes of the agree- 
ment ; and the joint committee shall have and may exercise 
the powers so from time to time delegated to them in like 
manner as the same powers might be had and exercised by 
the companies respectively or their respective directors. 

XXVII. At the expiration of the first or any subsequent 
period of ten years after the making of the agreement, the Board 
of Trade may, if they are of opinion that the interests of the 
public are prejudicially affected thereby, cause the same to be 
revised ; and the Board of Trade may require the companies 
parties thereto to publish such notices of any intended re- 
vision of the agreement as the Board of Trade may direct ; 
and the Board of Trade may modify the agreement in such 
manner as may seem expedient for the protection of the 
interests of the public, and may declare the modification to 
be part of the agreement, and the same shall be read and 
take effect accordingly. 

XXVIII. Where a company is authorized by a special Act 
hereafter passed, and incorporating this part of this Act, to 
agree with a person being the proprietor of a railway with re- 
spect to all or any of the purposes specified in this part of this 
Act, then and in every such case the provisions of this part 
of this Act shall apply, mutatis mutandia, to the company in 
relation to such authority and to the agreement entered into 
by virtue thereof. 

XXIX. For the purposes of this part of this Act, any 
alteration of an agreement by the parties thereto shall be 
deemed an agreement. 
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Paet IV. 
Steam Vessels. 

XXX. Where a railway company incorporated either before Provision for 
or after the passing of this Act is authorized by a special Act ^uahtv of 
hereafter passed and incorporating this part of this Act, to treatment, 
bnild, or buy, or hire, and to use, maintain, and work, or to 

enter into arrangements for using, maintaining, or working 
steam vessels for the purpose of carrying on a communication 
between any towns or ports, and to take tolls in respect of 
such steam vessels, — then and in every such case tolls shall 
be at all times charged to all persons equally, and after the 
same rate in respect of passengers conveyed in a like vessel 
passing between the same places under like circumstances ; 
and no reduction or advance in the tolls shall be made in 
favour of or against any person using the steam vessels in 
consequence of his having travelled or being about to travel 
on the whole or any part of the company's railway, or not 
having travelled or not being about to travel on any part 
thereof; or in favour of or against any person usmg the 
railway in consequence of his having used or being about to 
use or his not having used or not being about to use the 
steam vessels ; and where an aggregate sum is charged by 
the company for conveyance of a passenger by a steam vessel 
and on the railway, the ticket shall have the amount of toll 
charged for conveyance by the steam vessel distinguished 
from the amount charged for conveyance on the railway. 

XXXI. The provisions of the Railway and Canal Traffic Act, Application of 
1864, so far as the same are applicable, shall extend to the CanS^Xaffic 
steam vessels, and to the traffic carried on thereby. Act. 

XXXII. The company may from time to time make bye-laws Company 

in relation to passengers, animals, and goods conveyed in or ^eTyg^ia^g 
upon the steam vessels, and as to the embarkation and for reflating 
disembarkation thereof respectively, and may enforce the steam vessels, 
observance of the same by penalties, in the same manner as 
they may with respect to passengers, animals, and goods con- 
veyed upon their railway ; such bye-laws to be sanctioned 
and authenticated in the same manner as is required by 
any special or other Act with respect to bye-laws rela- 
ting to the company's railway, and be published by being 
painted on boards, or printed on paper and pasted on boards, 
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and hung up or affixed and continued on some conspicuous 
part of every steam vessel and landing-place of the company; 
and such bye-laws, and all penalties in respect of the breach 
thereof, shall be enforced and recovered in the same manner 
as is provided with respect to bye-laws relating to the com- 
pany's railway, and to penalties in respect of the breach 
thereof. 

XXXIII. All tolls and charges for the steam vessels due and 
payable to the company on any account whatsoever, and all 
costs, damages, and expenses by the special Act directed to 
be paid in respect of the steam vessels, may be levied by 
distress ; and in England or Ireland any justice, and in Scot- 
land the sheriff, may, on application by or on behalf of the 
company, issue his warrant accordingly. 

The justice or sheriff who issues the warrant of distress 
may order that the costs of the proceedings for the recovery 
of the toll or sum shall be paid by the person liable to pay 
the toll or sum, and the costs shall be ascertained by the 
justice or sheriff, and shall be included in the warrant of 
distress for the recovery of the toll or sum. 

XXXIV. Any number of names and sums may be included 
in any warrant of distress or notice obtained or given by the 
company for any of the purposes of this part of this Act, or 
of the provisions of the special Act with respect to the 
steam vessels, and may be s^ted either in the body of the 
warrant or notice, or in a schedule thereto. 

XXXV. In every seventh year after the passing of the 
special Act, reckoned from the first day of January next after 
its passing, the Board of Trade, if they are of opinion that the 
interests of the public are prejudicially affected by the exer- 
cise of the powers of the company relative to steam vessels, 
may give to the company notice in writing thereof, and of 
the reasons on which that opinion is founded ; and if the 
company does not before the beginning of the then next 
session of Parliament make provision to the satisfaction of 
the Board of Trade for protection of the -interests of the 
public ; or if the injury done to the interests of the public is 
in the opinion of the Board of Trade incapable of being 
remedied by the company, then the Board of Trade, at the 
beginning of the Session of Parliament then next following, 
shall report to both Houses of Parliament such their opinion, 
and the reasons on which that opinion is founded, and at the 




RAILWAYS AMENDMENT ACT, 1868. 199 

expiration of twelve calendar months after the presentation 
to the Houses of Parliament of that report, the powers of the 
company relative to steam vessels, or such of them as are 
specified in the report, shall, nnless Parliament in the mean 
time otherwise provides, cease to be exercised. 



XIV.— 31 & 32 Vict. Cap. cxix. 

An Act to amend the Law relating to Railways, 

[31st July, 1868.] 

XV. On and after the first day of January, one thousand Fares to b« 
eight hundred and sixty nine, every company shall cause to posted in 
be exhibited in a conspicuous place in the booking office of 

each station on their line a list or lists, painted, printed, or 
written, in legible characters, containing the fares of passengers 
by the trains included in the time tables of the company from 
that station to every place for which passenger tickets are 
there issued. 

XVI. Where a company is authorized to build or buy or Provision for 
hire, and to use, maintain and work, or to enter into arrange- ^^uailf ^^f 
ments for using, maintaining, or working steam vessels for treatment 
the purpose of carrying on a communication between any where railway 
towns or ports, and to take tolls in respect of such steam steam vessels, 
vessels, then and in every such case tolls shall be at all 

times charged to all persons equally and after the same rate in 
respect of passengers conveyed in a like vessel passing between 
the same places under like circumstances ; and no reduction 
or advance in the tolls shall be made in favour of or against 
any person using the steam vessels in consequence of his 
having travelled or being about to travel on the whole or any 
part of the company's railway, or not having travelled or not 
being about to travel on any part thereof or in favour of or 
against any person using the railway in consequence of his 
having used or being about to use, the steam vessels ; and 
where an aggregate sum is charged by the company for con- 
veyance of a passenger by a steam vessel and on the railway, 
the ticket shall have the amount of toll charged for conveyance 
by the steam vessel distinguished from the amount charged 
for conveyance on the railway. 
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The provisions of " The Railway and Canal Trajfic Act, 
1854," so far as the same are applicable, shall extend to the 
steam vessels and to the traffic carried on thereby. 

XVII. Where any charge shall have been made by a 
company in respect of the conveyance of goods over their 
railway, on application in writing within one week after pay- 
ment of the said charge made to the secretary of the company 
by the person by whom or on whose acconnt the same has 
been paid, the company shall within fonrteen days render an 
acconnt to the person so applying for the same, distingnishing 
how mnch of the said charge is for the conveyance of the 
goods on the railway, including therein tolls for the use of the 
railway, for the nse of carriages, for locomotive power, and how 
mnch of such charge is for loading and nnloading, covering, 
collection, delivery, and for other expenses, but without par- 
ticularizing the several items of which the last mentioned 
portion of the charge may consist. 

XVIII. Where two railways are worked by one company, 
then in the calculation of tolls and charges for any distance 
in respect of traffic (whether passengers, animals, goods, 
carriages or vehicles) conveyed on both railways, the distances 
traversed shall be reckoned continuously on such railways as 
if they were one railway. 
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VI. Arbitration by Board of Tradb. 

XXX. Whenever the Board of Trade are required to make 
any award or to decide any difference in any case in which a 
company is one of the parties, they may appoint an arbitrator 
to act for them, and his award or decision shall be deemed to 
be the award or decision of the Board of Trade. K the arbi- 
trator dies, or in the judgment of the Board of Trade becomes 
incapable or unfit, the Board of Trade may appoint another 
arbitrator. 

XXXI. The Board of Trade may fix the remuneration of 
any arbitrator or umpire appointed by them in pursuance of 
this or any other Act in any case where a company is one of 
the parties, and may, if they think fit, frame a scale of remu- 
neration for arbitrators or umpires so appointed by them, and 
no arbitrator or umpire so appointed by them shall be entitled 
to any larger remuneration than the amount fixed by the 
Board of Trade. 
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XXXII. The provisions of sections eighteen to twenty-nine, Cost, &c., of 
both inclusive, of " The Railway Companies Arbitration Act, "^^t^'^^^o'^- 
1869 ** shall^ so far as is consistent with the tenor thereof, 

apply to an arbitrator appointed by the Board of Trade, and 
to his arbitration and award, notwithstanding that one of the 
parties between whom he is appointed to arbitrate may not be 
a railway company ; and in construing those sections for the 
purpose of this Act the word ''companies "^hall be construed 
to mean the parties to the arbitration. 

XXXIII. All disputed questions as to any costs, charges, Costs, charges, 
and expenses of and incident to any arbitration or award made taxed and set- 
under the provisions of '' The Lands Clauses Consolidation tied by masters 
Act, 1845,'* or of any special Act of Parliament incorporating ^t q ® Court 
the same, whether the question in dispute arise as to com- Bench, 
pensation to be made for lands required to be purchased and 

actually taken by any railway company, or in respect of the 
ii^jurious affecting of other lands not taken, or otherwise in 
relation thereto, shall, if either party so requires, be taxed and 
settled as between the parties by one of the masters of the 
Court of Queen's Bench ; and it shall be lawful for such 
Ijpster to receive and take in respect of each folio in length 
of every bill of costs so settled a fee of one shilling and no 
more, and such fee shall be taken in money and not in stamps 
and may be retained by the said master for his own use and 
benefit. 

* ♦ « 9|t « * :|t 

XXXVI. Whenever in pursuance of any notice under the Special trains 
Act of the session of the first and second years of the reign of exclus^ely for 
her present Majesty, chapter ninety-eight, " To provide for the 

' Conveyance of Mails by Railways " or otherwise, the mails or 
post letter bags are conveyed and forwarded by a company on 
their railway by a special train, the Postmaster- General may 
by the same or any other notice in writing require that the 
whole of such special train shall be appropriated to the service 
of the post office exclusively of all other traffic except such as 
he may sanction, and the remuneration to be paid for such 
service shall be settled as prescribed by the sixth section of 
that Act. 

XXXVII. All requisitions, notices, and documents which Service of 
relate to a company, if purporting to be signed by the Post- ^^"^^^^rf' ^ 
master- General or some secretary or assistant secretary to the master-Gene- 
post office, or by some officer appointed for the purpose by the ^**' 
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Postmaster- General, shall, until the contrary is proved, be 
deemed to have been so signed, and to have been given or 
made by the Postmaster- General, and the provisions of the 
Act of the Session of the first and second years of the reign of 
her present Majesty, chapter ninety-eight, " To provide for the 
Conveyance of Mails by Railways,'* requiring any notice, requi- 
sition or document to be under the hand of the Postmaster- 
General, are hereby repealed. 



XV. — Regulation by the Commissioners. 

Whereas section 10 of the " Regulation of Railways Act, 
1873," transfers to the Railway Commissioners certain powers 
and duties of the Board of Trade under the " Railways Clauses 
Act, 1863," and amongst others the power of approving the 
form of notice to be given to the public by railway companies 
of their intention to enter into agreements amongst themselves 
under Part III. of the last-mentioned Act. 

The form so approved by the Commissioners is as follows-r* 

The Railway Company, 

and the 

Railway Company. 

Notice is hereby given pursuant to the provisions of the 
Railways Clauses Act, 1863, and the Regulation of Railways 
Act, 1873, and the 
18 that it is the intention of the 

Railway Company and the 

Railway Company to enter into an 
agreement for the following purposes, viz., (among other 
things) the 

and that any company or person aggrieved by such proposed 
agreement and desiring to object thereto, may bring sudi ob- 
jection before the Railway Commissioners, by sending the same 
in writing, addressed to the Railway Commissioners at their 
office, at , London, on or before the^ 



* Twenty -eight days should mterrene between the date of the newspaper 
containing the first insertion of this ni>tii^ and the date here inserted. 
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day of 187 , in which 

office a cop7 of the proposed agreement can be seen. 

Dated this day of 187 . 

Secreta/ry of the 
{Solicitor or Agent.) 



XVI. — Directions op the Railway Commissioners rela- 
ting TO Working Agreements between two or 
MORE Railway Companies. 

1. Care should be taken that at least twenty-eight days from 
the date of the newspaper containing the first insertion of the 
notice to the public of the intention of the companies to enter 
into a working agreement, are allowed for bringing objections 
before the Railway Commissioners. 

2. At the expiration of the period specified in the notices 
for bringing objections before the Railway Commissioners, and 
together with the application for their approval, there should 
be sent to their office : 

a. The Act or Acts of Parliament authorizing such agree- 
ment. 

h. Copies of the newspapers containing the notices of the 
intention of the two companies to enter into such agreement 
which are required by the 24th section of the Railways Clauses 
Act, 1863. 

c. Copies of the newspapers containing the advertisements 
of each company, required by the 23rd section of the same 
Act, convening the special meetings at which the agreement 
was assented to. 

d. A copy of the circular which was addressed to each 
shareholder. 

e. The agreement, sealed by the companies, together with 
a certificate given under the hands of the chairman at the 
meeting, and of the secretary of each company, stating that 
sucti agreement was duly assented to by the required pro- 
portion of the votes of the shareholders and stockholders, 
entitled to vote in that behalf at meetings of the company, 
present (personally or by proxy) at a general meeting of each 
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of the companies specially convened for that purpose, pursuant 
to the 23rd section of the same Act. 

3. The application to the Commissioners for their approval 
should be made in the manner prescribed by their general 
orders of August 1873, Nos. 2, 6 and 13. 

The agreement, when approved by the Commissioners, will 
be returned with their approval signified thereon, and the copy 
lodged at their office will be retained by them. 
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interlocutory applications, 147. 
interpretadotl of, 41, 137. 
issues, 143. 



1 



INDEX. 209 



GENERAL ORDERS (continued). 
judgment, 146. 

notice to produce and admit, 144. 
preliminary communication with parties, 144. 
preliminary meeting, 144. 
preliminary question of law, 143. 
practice of superior courts, when applicable, 148. 
production and inspection of documents, 144. 
registrar's office, when open, 148. 
reply, 148. 

suspension of proceedings, 140. 
table of fees, 149. 

time for appearance and showing cause, 142. 
witnesses, 145. 
writ of summons, 141. 

GOODS. See Trappic. 

HEARING, 

power to adjourUf 15. 

power to proceed ex parte, 14. 

witnesses and evidence at, 14. 

INJUNCTION, 

jurisdiction now transferred to Commissioners, 5. 

procedure in, 9. 

under section 3 of Act of 1854, 7. 

INQUIRIES, 

under Act of 1854, 9. 
under Act of 1873, 36. 
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general order as to, 147. 
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IRELAND, 
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ISSUES, 
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form of, 15. 
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of Attorney-General, 44. 

of Court of Chancery, 44. 
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LAW, 

explanation and amendment of Act of 1854, 23. 
explanation of alleged violation o^ 17. 
power to decide preliminary question of, 12. 

LOADING AND UNLOADING, 

charges to be fixed by Commissioners, 29. 

LORD CHANCELLOR, 

general orders must be approved by, 40. 

LUGGAGE. See Passenger and Traffic. 

MAILS, 

conveyance of, 31 to 33. 

definition of, 2. 

statutes as to, 156, 166, 179, 201. 

MEETING (PRELIMINARY), 

power to compel communication in writing instead of, 13. 
power to hold, 12. 
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how to be given under the Act, 43. 

of agreements between railway and canal companies, 30. 

to produce and admit documents, 13. 

OBJECTIONS (FORMAL), 

cannot defeat complaints, 16. 

OFFICERS UNDER ACT. See Railway Combossioners. 

ORDERS, 

Commissioners may review or rescind any made by them, 37. 
of Commissioners may be made rule of any superior court, 37. 
when application made to alter or rescind, 39. 

ORDERS (GENERAL). See General Orders. 

OVERCHARGE. See Rates. 

PARCELS, 114. See also Traffic. 

collection and delivery of, 115, 118, 128. 
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equal rates, 114, 119. 

excessive charge for, 120, 129. 

forwarded by agents, 117. 

packed, 122. 

prepayment, 128. 
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right of consignor to countermand delivery, 127. 
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PARCELS (continued). 
sent bj sea, 128. 
special Act as to, 114. 
under marks, 127. 
what to be charged as, 121. 

PARLIAMENT, 

general orders to be submitted to, 40. 

powers of, as to continuance of general orders, 41. 

reports by Commissioners to be annually laid before, 42. 

PASSENGERS, 66. 

bye-laws by Board of Trade as to, 67. 

damages for detention of, 68. 

fares of, 78. 

inequality of charge to, 66. 

refusal by steamboat owners to admit, 68. 

right to shelter at junction, 66. 

room in train for, 67. 

rules as to luggage of, 70 to 78. 

season tickets to, 66. 

PERSON, 

includes a body corporate or unincorporate, 2. 

POSTMASTER-GENERAL. See Mails. 

PREFERENCE, 

what reasonable, 60. 

See also Undue Pbefbrence. 

PROCEEDINGS, 

amendment of, 16. 

formal objection cannot defeat, 16. 

parties may dispense with formal, 10. 

PRODUCTION AND INSPECTION OF DOCUMENTS, 
how notice to be given, 13. 

PUBLICATION OF RATES. See Rates. 

QUESTIONS OF LAW, 

power to decide preliminary, 12. 
superior court to determine, 37. 

RAILWAY, 

includes station, dock, or wharf belonging to or used by a 
company, 2. 

RAILWAY COMMISSIONERS, 
annual report by, 42. 
appointment and duties of, 4. 
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RAILWAY COMMISSIONERS (continued). 
appointment of officers b^, 35. 
assessors, 34. 
assistant, 34. 

determination of fees bj, 42. 
duration of office and powers of, 43. 
not to be interested in railway and canal stock, 4. 
powers of, 35, 40. 
regulations as to, 34. 
salaries, 34. 
sittings of, 39. 
transfer of jurisdiction to, 5. 

RAILWAY AND CANAL COMPANIES, 

agreements between, to be sanctioned bj Commissioners, 29. 
application and extent of Act of 1854 to, 44. 
attachment against, 7, 46. 
bye-laws must not contravene statute, 75. 
communication by Commissioners of complaints to, 18. 
definition of, 2, 3. 

differences between, referred to Commissioners, 18, 19. 
evidence of being common carriers, 91. 
facilities for through traffic, 6, 23. 
notice as to agreements between, 30. 
power as to rates over canal, 29. 
rights given by running powers to, 99. 
See also Working Agreements. 

RATES, 

cheap trains, 187. 

equal, over canals, 169, 175. 

exhibition of, 91, 199. 

for carriage by canal, 27, 92, 167. 

for carriage by land and sea, apportionment of, 88. 

for carriage over two railways, 88. 

limitation of, 91. 

of terminal charges, power of Commissioners to fix, 29. 

overcharge, 95, 120. 

publication of, 27. 

right to detain and sell for payment of, 93, 96. 

" through," notice of and rules for, 24. 

" through," power of Commissioners as to, 26. 

unequal, 64, 66, 114, 117, 119, 123. 

where two railways worked by one company, 200. 

RECEIVING AND FORWARDING, 81. See Traffic. 
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RECEIVING HOUSE, 
definition of, 81. 



REFERENCES, 

of differences where railway and canal companies are parties, 
18, 19. 

REGISTRAR, 

appointment of, 35. 
duties of, 9. 
form of receipt by, 151. 
office of, when open, 35, 148. 

REHEARING, 

by all the Commissioners, 40. 

REPLY, 

form and time for delivery of, 12, 152. 
to answer under writ of summons, 12. 

REPORT, 

Commissioners to make annua], 42. 
when to be laid before Parliament, 42. 

SCOTLAND, 

application of Act to, 43. 

duties of Queen's and Lord Treasurer's Remembrancer, 43. 

meaning of subpcena, 43. 

SESSION, COURT OF. See Court of Session. 

SITTINGS OF COMMISSIONERS, 39. 

SPECIAL ACT, 
definition of, 2. 

STATION, 101. 

book-stalls at, 109. 

live stock at, 109. 

obstruction to. 111. 

power to let land adjoining, 105. 

private property, 111. 

public vehicles at, 106, 109. 

rules as to closing, &c., 101, 103. 

(terminal), joint possession of, 111. 

STATION MASTER, 

limitation of liability for act of, 112. 
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STEAM VESSELS, 

application of Act of 1854 to, 197. 
conveyance of goods out of England by, 87. 
power of company to make bye-laws to, 197. 
refusal to admit passengers on board, 68. 
when worked by railway company, equality of treatment to 
traffic by, 8, 197, 199. 

SUPERIOR COURTS, 
appeal to, 38. 
definition of, 2, 37. 

order or decision of Commissioners may be made a rule of, 37. 
practice o^ when applicable, 17. 
question of law to be determined by, 37. 
statement of case for, by Commissioners, 37. 

TAXATION OF COSTS, 36, 42. 

TERMINAL CHARGES. See Rates. 

THROUGH TRAFFIC, 

amendment of law as to, 23. 
under Act of 1854, 6. 

THROUGH TRAINS, 46. 

TIME, 

computation of, 17. 

TIME TABLES, 67, 69. 

TOLL. See Rates. 

TRAFFIC, 

company must furnish particulars of charges for, 200. 

compulsory charge for delivery of, 128. 

conveyance of animals by sea, 88. 

conveyance of, by separate companies, 89, 91, 96. 

conveyance of, out of England, 87. 

dangerous goods as, 98, 121. 

defective condition of truck, 131. 

delivery of, 85, 89, 90, 96, 121. 

detention of, 131. 

directions as to mode of conveyance of, 97. 

for market, 86. 

forwarding and delivering, 23. 

illegal to fix future, 99. 

insurance of, 134. 

leakage of, in transit, 82. 

liability for damage to, 85. 

limitation of liability for, 89, 131 to 134, 185. 
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TRAFFIC (continued), 

limitation to claiming damages for, 130, 132. 

loading and unloading of, 121, 131, 161. 

packing of, 130. 

perishable goods, 85. 

proof of damages to, 84, 186. 

public baggage, 99. 

reasonable conditions in forwarding, 130. 

receiving and forwarding of, 6, 81 to 86, 182. 

refusal of, by consignee, 89. 

refusal to receive goods as, 82, 83. 

route to be carried, 85. 

special contract as to, 89, 131. 

statutes for the regulation of, 182, 187, 199. 

unreasonable conditions in consignment note, 135. 

TREASURY, 

definition of, 2. 

sanction of, to appointment of assessors and officers, 35. 

UNDUE PREFERENCE, 23, 48. 

by collecting and delivering goods, 51. 

by deprivation of natural advantages, 49. 

to company as carriers, 5%. 

to particular agents, 49. 

to particular trader, 49. 

to railway officials, 57. 

to trader employing other lines, 51. 

to trader over larger mileage, 48. 

relating to invention and improvements, 58. 

under special contract, 57. 

WARRANT, 

of commitment for contempt, 152. 

WITNESSES, 

attendance o^ how enforced, 14, 36. 

WORKING AGREEMENTS, 

Board of Trade jurisdiction as to, transferred, 20, 194. 

direction by Commissioners relating to, 203. 

general order as to, 38. 

notice of, 195. 

notice of intended, how to be given, 30. 

regulation by Commissioners as to, 202. 

sanction of shareholders to, 195. 

statute as to, 194. 
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WKIT OF SUMMONS, 
answer to, 11. 
form of, 151. 

hcfuing of application for leave to issue, 10. 
indorsement of service, 11. 
issuing, 10. 
service, 10. 
time for appearance and showing cause under, 11. 



THE END. 
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